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Court of Appeals of the District of Columbia 


No. 4675. 

Charles F. Ayer, Appellant, 
vs. 

David II. Blair, Commissioner of Internal Revenue. 


Docket (>442. 

Charles F. Ayer, 141 Milk Street, Boston, Mass. 

v. 

Commissioner or Internal Keyence 


For the taxpaver: J. t'. Feacock, Esq.; ,1. W. Townsend, 
Esq. 

For the (’ommissioncr: J. Arthur Adams, Esq. 

Docket Entries. 

1925. 

Am**. 21. Petition received and tiled. 

o 

Aug. 25. (’opy of pet ition served on Solicitor. 

Aug. 25. Notitication of receipt mailed taxpayer. 

Sept. 14. Answer tiled hy Solicitor. 

Sept. 21. Copv of answer served on taxpayer. Assigned 

2/11/26. 

1926. 

Feb. 5. Motion for continuance tiled by taxpayer. 

Feb. 8. (Jranted to Reserve B. Both sides notified. 

Sept. 7. Hearing date set for 10 26 26. 

Oct. 25. Application for subpoena tiled by taxpayer. 

Oct. 25. Subpoena issued. 

Oct. 25. Subpoena served on 0. C. 
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0<*i. 2(>. Hearing had before Mr. Trussed on the merits. 

Taxpayer given 27) days to lile proposed find¬ 
ings & brief. 

Oct. do. Transcript of hearing 10 2(> 20 filed. 

Xov. 20. Uriel' filed hv taxpaver. 

1027. 

.June 14. Findings of fact and opinion rendered. Judg¬ 
ment will he entered in due course under Rule 
7>0. Roth sides notified. 

Aug. 10. Motion for redetermination filed by (i. C. 

Aug. IS. Notice allowing taxpayer until 0 10 27 to file 
alternative settlement for hearing!) 27, 27. 

Sept. 0. Stipulation for review in Court of Appeals of 1). 
C. filed. 

Sept. 12. Agreement re: final redetermination filed by tax¬ 
payer. 

Sept. 14. Judgme/j/ signed and filed. Roth sides notified. 

Sept. 2d. Statement of evidence lodged by taxpayer. 

Sept. 24. Assignments of error, with proof of service filed 
by taxpayer. 

Sept. 24. Proof of service of statement filed. 

Sept. 24. Resignation of record, with proof of service filed 
by taxpayer. 

Oct. d. Motion to substitute statement of evidence for one 
filed by taxpayer filed by (J. C. 

< )ct. d. Statement of evidence lodged by (i. C. 

Oct. 4. I louring date set lb 11 2<. 

Oct. b. Motion for reconsideration of Hoard's judgment 
entered Sept. 1 t 2< filed by (i. (’. 

Oct. 7. Petitioner's objections to respondent's proposed 
statement of evidence filed. 


Oct. 7. Copy of motion served on taxpayer. Assigned 
10 11/27. 

Oct. S. Proof of service of notice of objections to alterna¬ 
tive statement of evidence filed by taxpayer. 

Oct. S. Copy of petitioner's objections served on (J. C. 

Oct. 11. Statement of evidence approved and ordered to be 
filed. 

Oct. 11. Order setting aside judgment and redetermining 
deliciencv signed and tiled. Roth sides notified. 
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Oct. 11. Hearing had Indore Mr. Trussed on respondent’s 
motion for reconsideration of Board's judg¬ 
ment &■ settlement of statement of evidence— 
Motion granted. Hvidence ordered tiled. 

Oct. 17. Transcript of hearing of 10-11-27 filed. 

Now 3. Petition for review before (’ourt of Appeals of the 
District of Columbia, with assignment of errors, 
filed by taxpayer. 

Nov. 4. Notice with proof of service thereon filed. 

Now, November 17, 1027, the foregoing Docket Fntries 

certified from the record as a true* copy. 

[Seal Board of Tax Appeals, 1024.| 

B. D. (JAMBLF, 

( h r/,' l . S. Hoard of lax Appeals. 

3 Filed Aug. 21, 1027). Tinted States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. (>442. 

Appeal of Charles F. Aver. 141 Milk Street, Boston, Mass. 

Petition. 


The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter ( IT :FA :1 001) CBM : 107») dated 
June 27), 1027), and as the basis of its appeal sots forth the 
following: 

1. The taxpayer i> a citizen of the Commonwealth of 
Massachusetts and of the United States with an address at 
141 Milk Street, Boston, Mass. 

2. The deficiency letter (a copy of which is attached) was 
mailed to the taxpayer on June 27), 1027). 

3. The taxes in controversy are income taxes for the cal¬ 
endar year 1020 and are more than $10,000., to wit, 
$10,238.04. 

4. The determination of tax contained in the said defi¬ 
ciency letter is based upon the following errors: 
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A. The action of the Commissioner of Internal Revenue 
in including as taxable income to the taxpayer distributions 
received by the taxpayer in 1920 from the Clinchfield Coal 
Corporation. 

I». The failure of the Commissioner to allow as a deduc¬ 
tion the proper amount of the loss sustained by the taxpayer 
in connection with the sale by him of certain of the capital 
stock of the Carolina, Clinchfield and Ohio Railway Co. 

C. The failure of the Commissioner to allow as a deduc¬ 
tion the proper amount of the loss sustained bv the tax¬ 
payer in the matter of certain securities of the Atlantic 
and Rirmingham Construction Co. 

The facts upon which the taxpayer relies as the basis 
of his appeal are as follows: 


4 (r) Loss in Connection with Certain Securities of the 

Atlantic and Rirminghain Construction Co. 

From tin* veal* 190S to .Mav 1, 1917) tin* taxpaver aetuallv 
advanced in cash the sum of $.*’>2,992..'>7 to said corporation 
and received in return therefor so-called Funding Notes for 
the principal sum of $24,292.7)7, of which $20,.'528.22 was rep¬ 
resented by Funding Notes of 1912, so-called, and $7,!too..*!.’) 
represented Funding Notes of 1917), so-called. Of the 1912 
issue $200 represented accrued interest and not an actual 
cash outlay by tin* taxpayer, The joint notes were issued 
by the Atlantic and IVmningham Construction Co., and the 
Atlanta, I'inningham and Atlantic R. R. Co. The notes of 
both issues became worthless in July 1920 and were charged 
off on the taxpayer’s books on IVcemher .*>0, 1920. Frior 
to March 1, 1912 the taxpayer had actually advanced 
f> in cash to the corporation for joint notes the sum of 
$27,7)91.7)4. From May 1. 1912 to May 1, 1917) the tax- 
payei* actually advanced to tin* corporation for these notes 
tin* sum of $0,402.02, making the total cash advance tor 
notes the above mentioned sum of $.‘52,J19.' 1.7)7. 

On July 29, 1920 the taxpayer received a check in final 
liquidation amounting to $1,210.22, his total cash loss on the 
transacton therefore amounting to $22,682,24, which is the 
sum he should be entitled to deduct as a loss in 1920, instead 
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of the sum of $3,957.31 allowed by the Commissioner as a 
bad debt. 

(>. The taxpayer, in support of liis appeal, relies upon the 
following propositions of law: 

*•#*•*« 


C. In regard to the loss sustained by the taxpayer in 
connection with the Atlantic and Birmingham Construction 
Co., the question is whether or not the taxpayer’s loss 
should be computed on the basis of the actual cost to him 
of his original investment. 


Wherefore the taxpayer respectfully prays that this 
Board may hear and determine his appeal. 




WHEATON KITTREDGE, 

14S State Street , Host on , Mass. 

JAMES C. PEACOCK, 

J. W. T. 

SI 7 Albee HI fly., ]Vashiitytou, IK (\ y 

(bumset for Taxpayer. 


Commonwealth of Massachusetts, 

County of Suffolk \ >•.*: 

Charles F. Aver being dulv sworn saws that he has read 
the said petition and is familiar with the statements therein 
contained and that the facts therein stated are true, except 
such facts as are stated to be upon information and belief, 
and those facts he believes to be true. 

CHARLES F. AVER. 


Sworn to before me this 20th day of August, 1925. 

[seal.] MARGARET F. FITZGERALD, 

Notary Public. 


My Commission Expires Kept. 29, 1927. 
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,! Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to IT.I'A rl-bOD. I’BM :1IO. 

,, . dun. 2.j, 1 

Mr. Charles F. Aver, 

141 Milk Street, 

Huston, Mj 

issachusetts. 

Sir : 

The determination of your income tax liability for the 
>ear 1!»J0, as set forth in office letter dated March 14, 102.'), 
disclosed a deficiency in tax amounting to $lfi, 2 . - lH.(; 4 . 

In accordance with the provisions of Section -> 74 of the 
Revenue Act of 1024, you are allowed (it) days from the .late 
ol mailing of this letter within which to tile an appeal to 
the l lilted States Hoard of Tax Appeals contestin'’’ in 
whole or m part the correctness of this determinationf 

M here a taxpayer has been given an opportunitv to ap¬ 
peal to the I'nited States Hoard of Tax Appeals and has 
not done so within the (it) days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in respect of 
nny par! of flu* dcfincieney will In* entertained. 

II you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement eonsenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue 
AVashmgton, I). <\, for the attention of IT:I\\ -l-Gol)•- 
In the event that you ae.piie.sce in a part of the 
determination, the agreement should he executed with re¬ 
spect to the items agreed to. 


Respect fully. 


(Signed) 


D. II. BLAIR, 

Cow w is* inner. 

•T. G. BRIGHT, 

Drputff Com »iissiourr. 


Inclosures: Statements, Agreement—Form A. 


(’HAS. f. AVER VS. DAVID II. BLAIR, commissioner 


i 


Statement. 


Jun. 25, 1925. 


IT :PA-1-C0-1). 
PBM-105. 


Ill re- Mr. t'lmrlos F. Ayer, 141 Milk St., Boston, 

Massachusetts. 

1920 Deticiency in Tax, $1(5,238.(54. 

A ream]it of your 1920 income tax return, made in connec¬ 
tion with a brief tiled in protest of vour tax liability for 
the year 1920, as indicated by office letter of March 14, 
1924, results in the above deticiency in tax. 

The issues raised in your protest are as follows: 


*. That a deduction for bad debts should have been al¬ 
lowed in 1920 on certain notes of the Atlantic and Birming¬ 
ham (instruction ( ompany. 


In iei»aid to tin* method used by this office in de¬ 
termining the amount of deductible loss sustained by 
yon ill connect ion with the sale of the stock of the Carolina, 
( Minchtiekl and Ohio Hailway Company, yon are advised 
that the method used by the Revenue Ai»ent in arriving at 
the amount ot the deductible loss on a market value of 
$t).‘1.00 is sustained. Inasmuch as no further evidence has 
been submitted in refutation of the findings of the Internal 
Revenue to the effect that the notes of the Atlantic and 
Birmingham (’oust met ion Company were determined to 
be worthless and were charged off your books on December 

.»1, 1915, the action of this office in reducing this deduction 
is also sustained. 

Issues 2, 3, 5 and 7 of your protest must, therefore be 
denied. 
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0 [Endorsed:] Copy. United States Board of Tax 

Appeals. Appeal of Charles F. Ayer, 141 Milk 
Street, Boston, Mass. Docket Xo. —. Petition. Wheaton 
Kittredge, 14S State Street, Boston, Mass. James Craig 
Peacock, 817 Albee Bldg., Washington, I). C. 

10 Filed Sep. 14, 1025. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. G442. 

Appeal of Charles F. Ayer, 141 Milk Street, Boston, 

Massachusetts. 

A n suer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, for answer to the petition for the above-named 
taxpayer, admits and denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 2 
and 2 of the petition of the taxpayer. 

(2) Denies that any error was made in the determination 
of the proposed deficiency tax referred to in deficiency let¬ 
ter dated June 25, 1925. 


11 (9) Denies that any error was made in determin¬ 

ing the amount allowable as a deduction from tax¬ 
payer's income for the year 1920 resulting from certain 
notes held by the taxpayer of the Atlantic and Birmingham 
Construction Company which the taxpayer alleges to have 
become worthless and charged off of his books during the 
vear 1920. 

(10) Denies all the allegations contained in sub-para¬ 
graph (c) of paragraph 5 of the petition of the taxpayer. 

(11) Denies generally and specifically each and every al¬ 
legation in taxpayer's petition contained not hereinbefore 
admitted, qualified or denied. 
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Proposition of Law. 

The* taxpayer's income lias been properly determined in 
accordance with the* provisions of Sections 212, 212 and 214 
of tlie Revenue Act of 1918. 

Wherefore, it is prayed that the taxpayer’s appeal he 
denied. 

A. W. GREGG, 

Solid'or of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

J. ARTHUR ADAMS, 

Special Attorney, Bureau of Internal Revenue. 

Now, November 17, 1927, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

12 A true eopv. Teste. 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. G442. 

Charles F. Aver, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Promulgated June 14, 1927. 


2. Losses.—The amount of a deduction for losses sus¬ 
tained in respect of corporate funding notes determined. 

J. (\ Peacock, Esq., John W. Townsend, Esq., and 
Wheaton Kittredge, Esq., for the petitioner. 

J. Arthur Adams, Esq., for the respondent. 

2—1675a 
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The Commissioner's deficiency letter of June 25, 1925, 
asserted a deficiency in income tax for the calendar year 
1920, in the amount of $1(5,238.(54. 

The issues involved in this proceeding are (1) the inclu¬ 
sion in in'oss income of $3 ,.h 1 .8(5 dividends received from 
the Clinelilield Coal (’orporation. of which sum the peti¬ 
tioner contends that $2,01)2.2)9 was in fact a return of capi¬ 
tal: (2) whether the basis for the computation of gain or 
loss on the sale of shares of stock ot the Carolina, Clincli- 
fiehl & Ohio Rv. (V>. should he on a cost basis of $(14.50 per 
share instead of $02 per share used by the Commissioner; 
and (2) whether the petitioner was entitled, in the year 
1920, to a deduction on account of bad debts in the 
13 amount of $32,083.24. or a lesser amount, or in any 
amount. 

At tin* trial of this action tin* Commissioner's counsel 
moved to amend his answer to the effect that the restora¬ 
tion to an asset account of an amount treated as the March 
1, 11>13, value on the funding notes of the Atlantic & Bir¬ 
mingham Construction Company in the sum of $5,2(57.04 
was erroneous and that the consequent deduction of a bad 
debt in the amount of $3,1)57.31 should be disallowed, and 
that a liquidating dividend of $1,310.33 should be treated 

as income for 1920 and the defieiencv therebv increased. 

• • 

Motion to amend was granted at the trial. 
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Findings of Fact. 


15 During tin* year 190S and prior years, the peti¬ 

tioner acquired S00 shares of stock of the Atlantic & 
Birmingham Construction Company at a cost of $80,385.20. 
At this time the company had outstanding indebtedness 
in the form of several issues of collateral trust notes on 
which it was unable to pay the interest which was falling 
due from time to time. In order to protect their invest¬ 
ments by giving the company time to complete its construc¬ 
tion and develop its properties some of the principal stock¬ 
holders, including the petitioner, agreed to advance to the 
company from time to time funds sufficient to take care of 
the interest payments and thus prevent a foreclosure and 
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sale of the entire assets of the company. During the 
in period between October -7, 1908, and April 29, 1912, 
the petitioner made advances under said agreement 
in the aggregate amount of $26,038.22. Those advances 
wen* first made upon open account: $300 of interest was 
credited to this account and, on and prior to May 1, 1912, 
the account was adjusted by tin* issue to and the receipt by 
the petitioner of the company's so-called funding notes of 
1912 for the amount of $20,338.22. 'These notes were due 
on May 1, 1913. On October 31, 1912, the petitioner made 
a further advance to the sime company for tin* same pur¬ 
pose of $1,7)7)3.32, and, during the period from April 28, 
1913, to April 30, 1917>, made further advances aggregating 
$0,402.07). These advances were also made upon open ac¬ 
count and later adjusted by the issue and receipt by the* pe¬ 
titioner of the* company's so-called funding notes of 1915, 
which were due on May 1, 1915. 'Tin* principal enterprise 
in which the Atlantic & Birmingham Construction Company 
was interested was tin* construction and development of the 
Atlanta, Birmingham & Atlantic Railroad Company, a large 
part of the stock of which w as held by tlu* const ruction com¬ 
pany. In 1915, tin* railroad company's properties were 
sold at a foreclosure* sale*, and both its stock and the stoe*k 
of the e*onstruction company became worthless in that year, 
and the* petitioner enlarged oil his loss on the* Atlantic & 
Birmingham ("oustruction Company’s stock when he closed 
his books for the* calendar vear 1915. 

On I)e*e*ember 30, 191(1, the* bookkeeper and accountant 
e*mploye*d by the* petitioner e*harge*d the* them accumulated 
total of funding notes, $34/293.57, to profit and loss. In 
making his income tax red urn for the* calemelar vear 
17 191(1, the* petitioner did not e*laim a deduction from 

gross income* on ;ie*e*e>nnt of the* fenvgoing book entries 
anel has newer claimed any deduction on account of said 
funding note»s e*xce*pt during the* ye*ar 1920. 

At this time*, I)e*e*e*mhe*r, 1916. the* Atlantic & Birmingham 
Construction Company had outstanding funding notes of 
the* issue* of 1912 in the* amount of $1,903,(510.32, and of simi¬ 
lar funding notes of the* issue* of 1915 in the amount e)f 
$644,259.84. The said note's of 1912 were* socureel bv a 
pledge of collateral security and r<*al estate with a further 
provisiem in said ple*dge that any e*xcess over the amount 
of the notes of the issue* of 1912 realizeel from saiel security 
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should ho hold to ho securiy for ‘ho funding notos of tin* 
issuo of 1915. It was known at tlio ond of 191(5 that a large 
part of tho collatoral security so pledged was worthless hut 
that some comparatively small portion thereof, together 
with tho real estate, had a substantial value. A committee 
representing tin* note holders was formed in 1917 to liqui¬ 
date the securities hack of the notes. Tin* petitioner was 
a member of this committee. The liquidation of those 
securities was completed in tin* year 19*20 and there was 
realized, after payment of liquidation expenses, the sum 
of $97,728.66. 'Phis amount was distributed to the note 
holders as a first and final dividend equivalent to 4.975 
per cent of the indebtedness. The petitioner's share of 11 1 is 
liquidation was $1,510.55, which he received on or about 
July 29,1920. On December 10, 1920, the petitioner's book¬ 
keeper restored the face value of the Atlantic wV: Birming- 
ham ('oust met ion Company notes to an asset account on tin 1 
petitioner's hooks; credited the same with the 
18 & 19 liquidating dividend of $1,510.55, and on December 
21, 1920, charged to profit and loss the remaining 
balance of $.‘>2,685.24, which latter amount petitioner 
claimed as a had debt deduction in his income tax return 
for the vear 1920. 

In computing the deficiency asserted in the deficiency 
letter the Commissioner found that tin* part of the so-called 
funding notes issued prior to March 1, 1915, had a value 
on that date of 20 per cent of their face value* and restored 
to petitioner's asset account $5,267.64. the* same* being 20 
per cent of $26,558.22, and allowed a deduction on account 
of this debt of the difference between tlie amount so re¬ 
stored and tin* liquidating dividend received, such deduc¬ 
tion being $5,957.51. 


Tiusseu. : 


Opinion, 


20 5. The funding notes of the Atlantic & Birming¬ 

ham Construction Company were acquired by this 
petitioner in exchange for monev advanced bv him, in as- 
sociation with other interested parties, for the purpose of 
protecting their prior investments in the stock and notes 


CHAS. F. AYER VS. DAVID II. BT.AIR, COMMISSIONER, 


and indentures previous* 1 ;' issred by said company. To our 
mind these funding notes, therefore, stand more in the na¬ 
ture of additional investments than in the nature of debts. 
Regarding the book entry of December .*?(), 11)16, we are of 
the opinion that the said entry may be disregarded so far 
as the issues of this action are concerned. The notes were 
not worthless on that date as there stood back of them, or 
part of them, collateral securities from which approxi¬ 
mately $1)7,000 of cash was later realized. 

The respondent found that the portion of these funding 
notes which was issued and acquired by the petitioner prior 
to IDld had a value on March 1. 1!)1.‘>, equivalent to 20 per 
cent of par. And, wo are of the opinion that the record 
supports that finding of value. It therefore follows that on 
March 1, 1D1.‘», the petitioner owned Atlantic & Birming¬ 
ham ('oust motion Company funding notes of a then value 
ot $5,267.64: that he thereafter acquired the same com¬ 
pany’s funding notes of 1J)15 at a cost of $7,955.do; and that 
he ultimately realized in the year 1020, upon these 
21 investments, the amount of $1,dl0.3d. We are, there¬ 
fore*, of the opinion, and so hold, that the petitioner’s 
net income for tin* year 1020 as determined by the respond¬ 
ent should be further reduced by the deduction of a loss on 
account of the so-called funding notes of 1017) in the amount 
ot i ,!)»)•).«>•). 

The deficiency imii/ hr redifrrhiiur/l for the year 1020 in 
(irrnnl(Ilirr irif/i the foref/oina findings of fact and opinion 
upon 17> days ’ notice , pursuant to /tide, 50, and judgment 
n itl hr entered in due course. 


Piiif. i.irs, dissenting: 

The liability of tin* Atlantic & Birminghan Construction 
(’ompany to tin* petitioner arose from money advanced and 
(•(instituted an indebtedness to it. We have heretofore 
pointed out in our decisions that the provision of the stat¬ 
ute permitting the deduction of debts ascertained to be 
worthless is a specific provision removing losses from such 
a source from the provisions of statute providing generally 
for the deduction of losses. 1 am of the opinion that the 
deduction to which the petitioner is entitled is upon account 
of a worthless debt and that he is therefore not limited to 
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the March 1, 1913, value hut may Induct the entire amount 
of the indebtedness. So far as the decision holds that the 
petitioner is an investor, rather than a creditor, and is lim¬ 
ited to a deduct ion of the March 1, 1913, value of the bonds 
of the construction company, I cannot agree that the result 
reached is correct. 

Marquette and Trammell concur in the dissent. 

Now, November 17, 19-7, tin* foregoing Findings of Fact, 
Opinion and Dissenting < opinion certified from the record as 
a true copy. 

(Seal l T . S. Hoard of Tax Appeals.] 

B. D. GAMBLE, 

Clerk I \ S. Hoard of Tax Appeals. 

122 I’nited States Board of Tax Appeals. 

Docket No. f>442. 

On aklks F. Aver, Petitioner, 


Commissioner of Internal Kevence, Respondent. 

Order Settino Asitle Order i<>r Judtfment Catered Sep¬ 
tember 14, 1927. and Hedetermininq the Correct Amount 
of the Deficient'if. 

The above entitled action came on for hearing on October 
11, 1927, upon a motion made on behalf of the respondent 
for a correction of the order for judgment entered herein 
on September 14, 1927. J. Arthur Adams, Esq., appeared 
for tin* respondent, and dames C. Peacock, Esq., for the 
petitioner. Counsel for both parties were heard on the 
motion, and. it appearing that in the computation of de¬ 
ficiency made and filed on behalf of the respondent on Au¬ 
gust 22, 1927, and upon which the order for judgment was 
based continued a clerical error wherebv a loss on funding 
notes acquired after March 1, 1913, was deducted from in¬ 
come in the amount of $7,9.Vj.3f), when as a matter of fact 
the record of this action and tin* findings of fact made by the 
Board on June 14, 1927, conclusively show that the amount 
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here deducted should have been $06,402.05, and that 
23 the true computation oi‘ deficiency, based upon find¬ 
ings of fact and the record of this action, is $12,722.58 
instead of $12,141.00 as stated in the order for judgment. 
Counsel for both parties agreed that tlie said computation 
was erroneous as stated. 

Now, therefore, upon consideration of said motion and 
the arguments of counsel in respect thereto, and upon all 
the record and files of this action it is ordered that the 
order for judgment entered September 14, 1927, be and the 
same is hereby set aside and it is now, 

Ordered, adjudged, and determined, that the deficiency 
for the calendar year 1920 is $12,722.58. 

(Signed) ‘ S. L. TRUSSELL, 

Member Cnited Staff's Hoard of Tax Appeals. 

Dated at Washington, 1). C., this lltli day of October, 
1927. 

SLT/ dsm. 

A true copy. Teste: 

15. 1). GAMBLE, 

Clerk l \ S. Hoard of Tax Appeals. 

Now, November 17, 1*927, the foregoing Order of lie- 
determination certified from the record as a true copy. 

[Seal Board of fax Appeals.] 

D. B. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


24 Filed Nov. 3, 1927. United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 0442. 

Charles F. Ayer, Petitioner, 

vs. 


David II. Blair, Commissioner of Internal Revenue, Re¬ 
spondent. 

Petition for Pu rine of Derision of Board of Tax Appeals. 

Now comes Charles F. Ayer, Petitioner herein, by his at¬ 
torneys and respectfully petitions that the decision and 


If) 
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filial order of redetermination of a deficiency in the amount 
of $ 1 2.722.3S which were entered in the above ease l>v llie 
Board of l ax Appeals he reviewed hy the Court of Appeals 
of 1 lie I>istriet of (’olumbia. 

fin* only question in controversy is whether the peti¬ 
tioner is entitled to deduct as a had debt in computing his 
It>20 taxable income the full unpaid balance of certain fund¬ 
ing notes of the Atlantic & Birmingham Construction Com¬ 
pany which balance was in that year finally ascertained to 
be worthless, or whether he was only entitled to deduct the 
difference between the amount linallv recovered in that 
year and the value of said notes on March 1, 1913. The 
notes were issued for the amounts of various cash advances 
made prior to Ibid by the petitioner to the company, of 
which he was also a stockholder, file Petitioner contends 
in the words of the dissenting opinion “that the deduction 
to which petitioner is entitled is upon account of a worth¬ 
less debt, and that lie is therefore not limited to the March 
1, Ibid value but mav deduct the entire amount of 
2d the indebtedness” and that the decision of the Board 
is in error in so far as it holds that the funding notes 
were not debts and that he was therefore limited to a de¬ 
duction of the March 1, Ibid value of the notes. 

This review is sought in the Court of Appeals of the Dis¬ 
trict of Columbia. The petitioner assigns the following 
errors: 

1. The Board erred in holding that the funding notes of 
the Atlantic & Birmingham Construction Company stand 
more in the nature of additional investments than in the 
nature of debts. 

2. The Board erred in holding that petitioner is limited 
to a deduction based on the March 1, 1913, value of said 
notes. 

3. The Board erred in not holding that the petitioner is 
entitled to deduct as a bad debt in 1920 the entire amount 
of indebtedness of $20,338.22 (which is evidenced by fund¬ 
ing notes of 1912 in that amount) to the extent that it ex¬ 
ceeded the amount of $1,310.33 received in 1920 in final 
liquidation of said notes. 

4. The Board erred in not holding that the petitioner is 
entitled to deduct as a bad debt in 1920 the entire amount 
of the indebtedness of $1,433.32 for the advance made prior 
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to March 1, 15)13 which is evidenced by funding notes of 
1915 in that amount. 

5. The Hoard erred in redetermining any deficiency in 
excess of $3,480.99. 

Wherefore, the petitioner prays that the Court of Ap¬ 
peals of the District of Columbia enter an order redetermin¬ 
ing, or directing that the deficiency be redetermined, by the 
allowance of the deduction in 1920 of the entire $25,027.89 
of funding notes of 1912 which were ascertained in 
20 & 27 that year to be worthless and by the allowance of 
the entire $1,553.32 of funding notes of 1915 which 
represented an advance made prior to March 1, 1913 and 
which in 1920 was ascertained to be worthless. 

Res pec t f u 11 v su bm i 11 ed, 

JAMES CRAIG PEACOCK, 

JOHN W. TOWNSEND, 

Attorneys for Petitioner. 

District of Columbia, ss: 

James Craig Peacock being duly sworn deposes and says 
that he is one of the attorneys for the petitioner herein, 
and that the allegations in the foregoing petition are true 
to the best of his knowledge, information and belief. 

Subscribed and sworn to before me this 3 day of Novem¬ 
ber 1927. 

SAMUEL W. MclNTOSH, 

Notary Public. 

Now, November 17, 1927, the foregoing Petition for Re¬ 
view and Assignments of Error certified from the record 
as a true copy. 

[Seal Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


3 —Uuoa 
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'2H Filed Sep. t>, 1927. United Slates Hoard of Tax 

A ppeals. 

I nited States Hoard of Tax Appeals. 

Docket Xo. (>442. 

(’ttarles F. Ayer, Petitioner, 
vs. 

Commissioner of Internal Keyence. Respondent 

Stipulation I nrfer Station 1002 of Berenw' Art of 19°f) 

I Ik* petitioner and the respondent hy their respective 
attorneys of record hereby stipulate and agree that in ac¬ 
cordance with Section 1002 (d) of the Revenue Act of 
192d tin* final derision of the Hoard of Tax Appeals in the 
above entitled proceeding may he reviewed hy the Court 
ot Appeals ot the District of Columbia. 

J. C. PEACOCK, 

Attorney for Petitioner . 

H. W. GREGG, 

Generat Counsel, Bureau of Inti mat Berenue. 

Xow. November 17, 1927, the foregoing Stipulation Under 
Section 1002 of Revenue Act of 192b certified from the 
record as a true copy. 

[Seal Hoard of Tax Appeals. 1924.] 

H. D. (JAMRLE, 

( terk l . .S'. Board of Tax Appeals. 

29 Filed Oct. 11, 1927. United States Hoard of Tax 

Appeals. 

DKT. F. R. If. CAL. X. STA. X. 

I nited States Hoard of Tax Appeals. 

Docket Xo. (D42. 

Charles F. Ayer, Petitioner, 

vs. 

Commissioner of Internal Keyence. Respondent 

Statement . 

The above entitled cast* came on for hearing before the 
United States Hoard of Tax Appeals (Mr. S. L. Trussed 


CHAS. F. AYER VS. DAVID II. BLAIR, COMMISSIONER. 19 


sitting as a division of the hoard for that purpose) on 
October 26, 1926, whereupon the following occurred with 
respect to the third issue as to whether the petitioner was 
entitled in the year 1920 to deduct on account of alleged 
had debts in the amount of $32,683.24 or a lesser amount or 
in any amount (the other two issues not being involved 
in the assignment of error). 

Statement of Er'ntnuc. 

Testimony of Dana Hamden Spiller, Witness for Petitioner, 

on Direct Examination. 

Mr. Spider's occupation is that of bookkeeper. He had 
been employed by the Tenens Corporation but had kept 
the books of Mr. Avc»r since 1 1904. Mr. Ayer kept a regular 
set of books, consisting of cash hook, journal and ledger. 

60 Testimony of Charles F. Ayer, Witness for Peti¬ 
tioner, on Direct Examination. 


Several years prior to 191.'* he bought about 800 shares of 
Stock of the Atlantic and Birmingham Construction Com¬ 
pany (hereinafter referred to as the company) at a cost 
of approximately $80,000. The company was organized to 
build the Atlantic, Birmingham and Atlanta Railroad and 
to finance a number of subsidiary companies, 'file funds 
raised for tin* construction of the road and the financing 
of the allied companies proved to be insufficient and about 
1908 or 1910, the stockholders got together and agreed to 
furnish the company certain amounts of money for a num¬ 
ber of years, in order to pay interest on its obligations and 

to furnish the necessarv funds to earrv the various enter- 

• • 

prises to completion. The money raised proved to lx* in¬ 
sufficient and then a further agreement to furnish addi¬ 
tional amounts was made by the stockholders and. of the 
total amount advanced by the stockholders, he advanced 
$34,293.57. The first loan was made on open account but 
it was afterwards decided to finance these loans by the 
issuance of notes and notes wore given to cover the first 
advance and all subsequent advances. 

Tie continued to make advances over a period of 5 to 
6 years because he and his associates had great faith in 
the ultimate outcome of the various enterprises and be- 
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lieved that hv raising the nccesszrv monov to carrv them 
through they could make them profitable and get back 
their original investment as well as amounts they were 
advancing. Their hopes were not realized. He thought 
that the railroad was foreclosed bv its bondholders about 
1916. The company had some other assets and these wen* 
finally realized on in 1920 and a small dividend was paid 
to the note holders, about f)%. It was his recollection that 
the company was finally liquidated in 1920. 

In answer to a question as to what security was there for 
the payment of the advances during the years prior to 
1920 he stated: 

31 “The equity in tin* various securities owned by 

the construction company, subject to its loans, and 
I believe some small parcels of real estate." 

He was a stockholder and director of tin* company in ad¬ 
dition and also a member of a creditor's committee, lie 
identified a circular letter dated February In, 1912, to the 
stockholders of tlie company which was received in evi¬ 
dence as Taxpayer's Kxhihit Xo. f) and a copy of which 
is to be certified with and made a part of tin* record. 

He identified a circular letter dated June 21, 1920. to tin* 
holders of tin* company’s funding notes of 1912 and 191.') 
which was received in evidence as Taxpayer's Hxhibit Xo. 
6 and a copy of which is to be certified with and made a 
part of the record. 

Mr. Aver testified : 

“Q. As a member of that committee, are you in a posi¬ 
tion to testifv of vour own knowledge that tin* facts in that 
• • 

circular (Taxpayer's Kxhihit Xo. 6) are true. 1 A. I am. 




Bv Mr. Peacock: 

Q. When did von for the first time ascertain vour los* 
on the advances and loans made by you to this company/ 
A. 1920. 

O. When did you finally charge it off on vour books/ 
A. 1920. 

Q. In what amount ? A. The books will show. 
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( t ). When did you char ‘ it olT in your income tax return.' 
A. 1920. 

( t >. In the same amount as on your hooks.' A. Yes. 

( c >. Did you deduct any part ot* this loss in your income 
tax return for any year prior to 1920.’ A. No. 

Mr. IVacock: At this point I desire to make a statement 
of record that our position is that tin* entire amount of this 
had debt was deductible in 1920,—that is the entire amount 
of the loss. The Commissioner, in accordance with his 
regulations which provide to the contrary, has limited it 
to the 1919 value. While we do not concede* the correct¬ 
ness of that position, yet in order to make the record com¬ 
plete en this point, we offer, under protest, and subject to 
the (pialifiention I have* just mentioned, the following evi¬ 
dence as to the 1912 value.” 

22 The witness then testified that tin* fair market 

value on March 1, 1912, of the funding notes of 1912 
which he held on that date was somewhere between 22 and 
40, and that he based his valuation on impiiry of (Jordon 
Abbott and Francis K. Hart, Chairman and Vice President 
respectively of tin* Old Colony Trust Company. 

He testified that he had placed a value of 20$ on said 
notes in 1911 at which lime his father had created a trust 
which included some of said notes, but that in 1912 he was 
more hopeful of carrying the various enterprises through 
to a successful conclusion and felt more optimistic about 
the final outcome than in 1911. 

“( t >. Did you at any time prior to 1920 charge off on your 
hooks any of these funding notes.' A. 1 believe they were 
charged off in 1910. 

( c ). Were they ascertained to be worthless at that time? 
A. Tliev were* not. 

( c >. Do you know why they were charged off? A. The dis¬ 
cretion in such mutters was in the hands of two men in our 
office who had charge, or general charge of the books and 
accounting, and they saw lit to charge them off. 

O. I>ut von did not take them as a deduction on vour in- 

v • • 

conn* tax for that year.' A. Xo, I had that looked up yes- 
terdav in mv office. 
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Q. For what reason .lid y u i; dial tiny wore worth¬ 
less m 1020 and el i a nee them off on your hooks and in vonr 
income tax return lor that year? A. I localise, as this eir- 
eular states, all the securities had lieen sold and the pro¬ 
ceeds divided amonv the noteholders in that year." 

Testimony of Charles F. Ayer on Cross-examination. 

He stated that he thonylit lie was an original subscriber 
to Hie stock of the company which company was oi-ani/.ed 

MnV 'n, • " s "" k ol ' company at a cost of 

to " ilS .. iml 111,11 'I'O'in.- tin- vears 

Of ., to 1 His. I In- purpose of oriranmmr the company was 

,M A - l! - ‘""l A. Railroad. acp.ire a steamship 

company and hnild steamships, and acpiire interests in an 
non company and some other subsidiary companies. Its 
ornpnal paid in capital stock was $4,000,000 The witness 
became a director at sonic time after its organization hut 
1*H"1 to 1011. lie was not a member of its finance 

. .•’ehrnary 17,, 1012, hut his father was 

;i ot it ;it tlmt tinu*. 

. At " n "‘ ,|i ' 1 Atlantic and Rirmimrham Con- 

V;Tm '■"'t 1 'r 111 <-> obtain ioa„ s 

mlvnnce!" A ' " M> T made my first 

The witness then testified in detail as to the amounts and 

i n "h . r^r ! " IVi " ,, ' , ‘ S "* company. The amounts 
. H'c -ame as on pajre 14 of the Revenue 

A ? en s report, the truth of which pm-e was at a later point 

.;; '• Ti1 -mwwmi„.r„,„„i int i.a. 

; V ° n, "" ssl .. "Ivxldbi, A - which is attached , 

nm «■.« I';"' 1 of ibis statement. |„ his testimony .be 
! '""""lit out that the item of "1008 to 1010 cash 

...ration 17.000" there referred to w-is’m'ide 

prices P.it'r "! 100,S. $8,000' on 

Posi orv‘!,'i r ,T , ' r '' ,h “ * ri, "» company or the do- 

. 
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The company was organize*! to aid in the financing of the 
A. B. & A. Railroad and affiliated or auxiliary enterprises 
which were deemed essential to tin* production ot traffic tor 
the railroad. 

“Q. Xow, when was this agreement entered into to ad¬ 
vance the money to tin* corporation by the stockholders, you 
being one of them, on which later notes were taken/ A. I 
think in 1908. 

Q. Have you a copy ot that agreement with you, Mr. 
Aver? A. 1 am not sure whether there is a copy of that 
agreement or not. 




Xo copy of this agreement was produced or introduced in 
evidence*. lie* then identified an agreement dated April 25, 
1910, signed by stockholders who made advances to the 
company which was received in evidence as Commissioner’s 
Exhibit “C” and a copy of which is to be certified with and 
made a part of this statement. 

34 In answer to a question as to whether the money 

which lie and others advanced to the company was 
for the purpose of paying interest on its bonded indebted¬ 
ness and that of the railroad he testified as follows with 
respect to said Exhibit “C”: 

“The Witness: 'This agreement of April 25, 1910, is an 
agreement to furnish certain sums of money—to pay a fixed 
amount—to 1m* applied towards paying tin* interest due on 
May 1 , 1910 . on the First Collateral Trust Five Per Cent 
Four Year Gold Coupon Xotes of the said Construction 
Company and the Atlanta Birmingham and Atlantic Rail¬ 
road Company, joint promissors, the balance to be applied 
towards the reduction of the principal of tin* said notes.” 

In addition to being a stockholder in the company lie was 
also a stockholder in the A. B. & A. Railroad. On being 
asked whether he owned any of the* joint notes on which the 
interest was due in* testified that prior to 1900 he did not, 
but that he did not remember nor have with him the books 
from which lit* could tell whether In* owned anv in 1909 or 
subsequently thereto. 

He testified that tin* A. B. & A. Railroad was sold at fore¬ 
closure sale in 1915, and that lit* charged off his books as a 
loss in that year both his stock in the company (cost $80,- 
385.20) and also his stock in the railroad. Also that the 
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statement made on pane 1.) < ! tin Revenue Agent s Report 
(part ot* Kxhibit “A” attached hereto) relative to the fund¬ 
ing notes being chai ned oil on his hooks in 1916 was correct. 

lit* testitied that the journal entry ot* December .40, 191(1, 
referred to on pane 1 -"> of said exhibit was as tollows: 

“Atlantic and Birmingham Construction Company— 
fund inn company notes—these notes worthless, cost $34,- 
293.57,” 

and that at no time from December 30, 191(5, to December 
10, 1920, when they were restored, did these notes appear 
on his books of account, and that the journal entry on De¬ 
cember 10, 1920, was as follows: 

35 “Atlantic and Birmingham Construction Company, 
fund inn notes, $34,293.57, to C. F. Ayer’s estate, 
$34,293.57, to restore book value of accounts with above 
notes prematurely closed to profit and loss, and thence to 
Mr. Ayer’s estate, December 31, 1916.” 

He explained that the term “C. F. Ayer’s estate” was 
merely a bookkeeper’s way of describing himself and did 
not refer to any deceased person. 

On July 29, 1920, $1,310.33 was received on these notes 
and the following entry made in his cash book: 

“Atlantic and Birmingham Construction Company, Far¬ 
mers' Loan and Trust Company, Final Distribution Fund¬ 
ing Xotes of 1912 of 4.975 on $26,338.22 of these notes, 
$1,310.33.” 


In answer to a question as to what were the principal as¬ 
sets of the company in DOS when he began making advances 
to it he testified: 

“A. In a general way, it had preferred and common 
stock of the A. B. and A. Railroad,—first-mortgage bonds 
of the railroad company. 

Q. Which railroad company? A. The A. B. and A.,— 
capital stock of the Birmingham Coal and Iron Company; 
notes of the Birmingham Coal and Iron Company with the 
accrued interest thereon; capital stock of the Brunswick 
Steamship Company: first mortgage bonds of the Bruns¬ 
wick Steamship Company, interest accrued thereon. Cash 
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received in redemption of Brunswick Steamship Company 
bonds; Brunswick Steam Ship Company Notes payable; 
Less Debit in General Account; Interest Accrued; F. 0. B. 
R. R. Co., stocks and bonds.’’ 

On being questioned as to his basis for valuing the notes 
in 1911 at 20/<, and as of March 1,1913, lie first testified that 
after 1911 the value of these notes next came to his mind in 
March 1913, but on reflection recalled that it was not until 
1920 when it came to liquidating the notes. 

“Q. All of this money which was borrowed by the cor¬ 
poration from 1908 to 1915 to pay interest on its indebted¬ 
ness was borrowed from stockholders ? A. I believe so. 

Q. And on what basis was that,—on the basis of the per¬ 
centage of stock owned? A. That was the intention, and 1 
believe it was carried out. 

36 Q. The agent states it was based on proportionate 
shares of the holdings of tlie stockholders,—was that 
correct ? A. That is correct. 

Q. Was that in accordance 4 with the agreement of the 
stockholders, to be assessed that proportion whenever it 
became necessary? A. There was no agreement to be as¬ 
sessed; there was an agreement among the principal stock¬ 
holders to advance certain funds for these purposes.” 

Testimony of Dana Hamden Spiller, Witness for Petitioner, 

on Direct Fxamination. 

He identified a leaf from petitioner's journal which re¬ 
lated to the company's funding notes of 1912 and 1915, and 
which was received in evidence as Taxpayer’s Fxliibit No. 
7. lie identified a set of cards which constituted the office 
card records showing the numbers and amount, dates, and 
maturities and rate of interest, which was received as 'fax- 
payer’s Exhibit No. 8. 

Taxpayer's Exhibits 7 and 8 to be certified with and made 
a part of this record. 

It was stipulated that the facts shown on page 14 of the 
Revenue Agent’s Report, Commissioner’s Exhibit “A,” 
are correct, copy of which page will he certified and made a 
part of this record. 


4—1675a 
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Testimony of Dana Hamden Spiller on Cross-examination. 

He testified as to the serial number, dates and the amounts 
of each of tlie two sets of notes, and that the funding notes 
for 191*2 aggregated $26,338.22 and were due May 1, 1912, 
and tlu* funding notes of 1915 aggregated $7,955215 and were 
due Mav 1, 1915. 

As to Taxpayer's Kxhihit 7 he testified as follows: 

“A. These entries are a gathering together of several of 
these notes. 

(«f. A summary of a number of the* notes’ A. Yes, these 

are very much tangled and involved, and it is difficult to 

trace them without mv memorandum of which vou have 

• » 

deprived me,— of the relations between the two. 

< c h Anyway, that is supposed to be the total? A. 
.*’>7 Yes, this covers the sum total as these two together. 

( t >. Now, the entry here of charging these notes otT 
to profit and loss was December .‘Iff, 191b? A. Yes. 

( t >. A charge of $34,293.57, is it ? A. Yes, sir. 

( c h At the bottom of this page of Taxpayer's Kxhihit 7 
it shows reinstatement of tin* notes? A. Yes, sir. 

(,). And that shows that they were charged off again De¬ 
cember :n, 1920, of $32,983.24? A. Right. 

( t >. You have a credit then* of July, 1920, of $1,510.33? 
A. Right. 

Q. Now, that reinstatement was not until December, 1920, 
as shown hv that sheet ? A. That is correct.” 


The taxpayer in his tax return which was admitted in 
evidence as Commissioner's Kxhihit “IV* claimed a deduc¬ 
tion of $32,9S5.24. and in explanation the return shows as 

follows : 

A *l\-4 difference between face value of notes of a R. R. 

Construction Co. and amount realized in final liquidation; 

notes of substant i a 11 v same tenor and like secur'd v we re 

• • 

issued at face value at various dates between 1911 & 1915. 
Xo market value for Mar. 1, 1913, determinable; in any case 
it is claimed that under Sec. 214 ((/) 7 of The Rev. Act 1918 
full face value is deductible.” 
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The portions of Commissioner's Exhibit “A" which are 
relevant to this appeal are as follows: 

38 “Treasury Department, Internal Revenue Service, 

Boston, Mass. 

Office of Internal Revenue Agent in Charge Boston 

Division. 

IT. January 17,1924. 

Charles F. Ayer, 127 Commonwealth Ave., Boston, 
Massachusetts. 

Additional Tax—$22,424.68. 

Att. Asst. Deputy Commissioner. IT:F. 

Commissioner of Internal Revenue, 

Washington, 1). C.: 

Enclosed herewith is a report under date of Dec. 21, 1923 
by Revenue Agent Cornelius J. Murphy covering his in¬ 
vestigation of the books and records of Charles F. Aver 
for the years 1919 and 1920, disclosing a net additional tax 
of $22,424.68, which I recommend be assessed. 

A copy of this report was furnished the taxpayer under 
date of December 28, 1923, but no letter of protest lias been 
received during the twenty-day period specified. 

Enclosure: Photostats of 1919 and 1920 returns. 

(Signed) C. J. McLEOD, 

A (i<nt in CharqvA* 

(MM MEM:AC. 

Enclosures. 


“In re Charles 
deuce), 141 


F. Avei, 127 Commonwealth Avenue (Resi- 
Milk Street (Business), Boston, Mass. 


Boston, Mass., December 21, 1923. 


(illic( , r. Commeneed. Completed. Days. 

Cornelius .1. Murphy. December December *J1 lo 

39 Internal Revenue Agent in Charge, 

Boston, Mass.: 

An examination of the books and records of the above 
named individual for the year 1919 and 1920 disclosed the 
following: 
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Year 1919—Additional Tax . $4,934 Ob 

Year 1920—Additional Tax 17,490 02 


Total Additional Tax 


22,424 0,8 


Comparison was made with photostats for both years of 
Form 1040 tiled in District Massachusetts. 

Taxpayer is a beneficiary of tin* Trust under indenture of 
Frederick Aver dated Fchruarv 24, 1911, on which Trust 
a separate report is submitted herewith. 

Married, with two dependent children. Wife, Theodora 
I. Ayer, filed separate return claiming no exemption in 
either Year. 

Important Features. 

Had lh Id clamn J on account of lujuidation of Atlantic 
(f Einninplunn ('oustruction ('oni/unuf iV/< Funding Xotcs, 
reduced front .‘12,983.24 to 3,97)7.31, as explained tulip in 
Schedule Xo. 3 -A anti Exhibit E. 

Attention is called to tin* fact that this had debt had been* 
charged off on taxpayer’s books in 1910, as worthless, and 
then restored in 1920 when a final distribution in liquidation 
was received. There may possibly be grounds, therefore, 
for considering the distribution received in 1920 as income, 
and no bad debt allowed. 

In a report to the Department dated May 29, 1918, cover¬ 
ing an examination of the 1917) return of Samuel Carr, 90 
Ames Building, Boston, Mass, there was allowed a bad debt 
of 9,174.!Mi, the examining officer stating ‘Beginning in 1910 
and continuing into 1917), Mr. Carr, with others, guaran¬ 
teed the interest of the Joint Xotes of the A. B. & A. Hail- 
road Co. and tin* A. tk B. Construction Co. in order to save 
their large interests in these corporations. Mr. Carr paid 
as his share of this interest, which was in the form of a loan 
to the corporation, the sum of 9,174.90. From the most 
reliable information available, 1 found that this debt of 
9,174.90, was determined to be worthless in June, 1917), and 
not in the Year 191b.' 

In a report to the Department dated June 7), 1918, cover¬ 
ing an examination of the year 1917) return of Gordon 
Abbott, Manchester, Mass, there was allowed a bad debt of 
53,290.81, the examining officer stating 
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‘4. Second lien collateral funding notes of the Atlantic & 
Birmingham Construction Co. maturing May 1, 1915, some 
of which had been extended by agreement from May 1,1912, 
53,290.81. 

40 Mr. Abbott, together with others guaranteed the 

interest of the joint collateral trust 5% gold 3 year 
notes of the A. B. & A. Railroad Co. and the A. & B. Con¬ 
struction Co. issued by the latter. The joint notes were se¬ 
cured by deposit in trust of the following: 

‘17,000,000 com. stk. of the A. B. & A. R. R. Co. 

5,000,000 pfd. stk. of the “ “ “ “ “ 

(>,000,000 1st motge bonds “ “ “ “ “ 


and, when acquired by the company under its contracts for 
the construction of the railroad, the coal and iron lands 
and the steamship lines, the capital stock and funded debt 
of the Brunswick S. S. Co. and the common stock of the 
Woodward Iron Co. 

As the interest on these joint notes could not lie paid by 
the companies, Mr. Abbott, as one among others possessed 
of large holdings of stocks and bonds of the old A. B. & A. 
svndicate, guranteed the interest bv advancing monev out 
of his own pocket, taking in return 2d lien collateral fund¬ 
ings notes of the A. & B. Construction Co. The assets se¬ 
curing the first lien notes were sold in 1915, and the pro¬ 
ceeds used to satisfv tin* demands of the 1st lien note- 
holders, nothing was left to give value to the 2d lien notes, 
and they have been allowed as bad debts for 1915 to the 
amount of 53,290.81.’ 

See Page 10 of report—Mr. Abbott was chairman of 
Board of Directors, Old Colony Trust Co. The Department 
has probably in its tiles information as to how the loss 
claimed on these Funding Xotes should be handled. An¬ 
other taxpayer who held large amounts of these notes was 
Percv R. Pine of Xew York Citv. 

V ’ •* 

Your examining officer has tentativelv fixed a value of 
20.00, as the value on March 1, 1913 of these notes, and 
allowed the taxpayer a loss in 1920, based on this value. 
Taxpayer has submitted a letter, page 10 herewith, claim¬ 
ing the March 1, 1913 value as from 33.00 to 40.00, but 
he claimed on his return, and still claims that he is en¬ 
titled to the full par value of $100.00 paid in. 
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Various items were discussed with Mr. \V. F. Benick- 
Smith, office manager for Mr. Ayer, to whom tlie changes 
made were explained. 

Index to Report. 

Pages, 16. 

Schedules, 4. 

Exhibits, A-K. 

Enclosures: Photostats 101!) and 1020. 

(Signed) C. J. MVRPHY, 

Revenue A pent. 


Svhednte A <>. 3-J (Continue*!). Explanation of Items. 

Year 1020. 


K.—Deductions. 

Itrt ill'll. 

Interest paid 03,533 50 

Taxes paid 13,512 54 

Bad Debts 32,083 24 

Office expenses 1,011 15 

141,040 43 


( , om*cU*<l. 

03,533 50 
13,512 54 
3,057 31 
1,011 15 

112,014 50 


41 Bad Debts claimed on account of liquidation of 

Atlantic & Birmingham Construction Co. 6% notes 
of 1012, 32,083.24, is reduced and allowed as $3,057.3)1, as 
explained fully in Exhibit E herewith. 


Exhibit E. 

(Revenue Apent's Report, pope 13.) 

Block K, Schedule Xo. 3-A—Year 1020 (page 8). 
Reduction in Bad Debt claimed. 

Atlantic & Birmingham Construction Co. 

Between 1005 and 100S taxpayer purchased 800 shares of 
stock of tins corporation, at a cost of 80,385.20. 
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This corporation had outstanding indebtedness, as fol¬ 
lows : 

G r /c Collateral Trust notes, dated September 14, 1908, 
due September 14, 1909. The corporation paid only six 
months interest on these notes, then defaulted both interest 
and principal. August 14, 1912, paid 6% on account of 
principal, duly 30, 1913, paid 6% on account of principal. 
December 7, 1914, paid about 12VL> on acount of principal, 
(these three principal payments were made in cash.) May 
1(), 1910, distributed to noteholders in kind the collateral 
behind the notes. 

August 29, 1913, taxpayer purchased some of these notes 
in the open market at 50. 

Also outstanding “Joint Notes”: 

Atlantic & Birmingham Con¬ 
struction Co. 3 year 5% col- 

Atlanta, Birmingham & At- lateral trust notes, 
lantic R. R. Co. 

Originally due May 1, 1912, extended to May 1, 1915. 
Interest was paid to May 1, 1915 (from 1910 by the holders 
of stock, see below), when both interest and principal was 
defaulted. Principal was liquidated in 1910 when the col¬ 
lateral was turned over in kind to the noteholders. 

October 10, 1913, taxpayer hot some of these joint notes 
in the open market at 40. 

Feb. & Moh., 1915 hot more at 25. 

Also outstanding were 

0% Funding notes of 1912, due May 1, 1912. 

0$ Funding notes of 1915, due May 1, 1915. 

The corporation being unable to meet the interest on the 
‘Joint notes’ in 1910, the shareholders by an agreement 
dated April 30, 1910, guaranteed this interest on the ‘joint 
notes’ to May 1,1912. By another agreement dated October 
21, 1912, the shareholders guaranteed the interest on the 
‘joint notes’ to May 1, 1915. As the shareholders met their 
proportion of the interest on these joint notes, there was 
issued to them the above mentioned ‘Funding notes of 1912’ 
under the agreement dated April 30, 1910, and later ‘Fund¬ 
ing notes of 1915’ under the agreement dated October 21, 
1912. 
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42 Exhibit E (Continued). 


(Revenue Agent's Report, page 14.) 

deduction in Bad Debt claimed, year 1920, Block K. 
Schedule Xo. 3-A—page 8. 

Atlantic Birmingham Construction Co. 


The taxpayer’s hooks of account reflect the 
with respect to these Funding notes: 


following 


1908 to 1910, cash advances to corporation 
accrued interest 


Xov. 1,1910, cash covering his proportion of in¬ 
terest on the joint notes. 

accrued interest on latter amount 

May 1,1911, cash covering proportion int. on 

joint notes 

Xov. 1,1911, cash covering proportion int. on 

joint notes . 

May 1, 1912, cash covering proportion int. on 

joint notes .. 

Total amount for which “funding notes of 
1912” were issued . 

Xov. 1. 1912, cash covering proportion int. on 

joint notes 

May 1,1913,cash covering proportion int. on 

joint notes . 

Xov. 1, 1913, cash covering proportion int. on 

joint notes 

May 1,1914, cash covering proportion int. on 

joint notes. 

Xov. 1, 1914, cash covering proportion int. on 

joint notes 

May 1,1913, cash covering proportion int. on 

joint notes 

Total amt. for which “funding notes of 
1915” were issued 

Total amt. both classes of “funding notes”. 


17,000 

00 

300 

00 

17,300 

00 

1,559 

80 

974 

88 

2,216 

83 

2,126 

76 

2,159 

95 

26,338 

*)<> 

1,553 

32 

1,598 

30 

1,582 

88 

889 

97 

934 

88 

1,396 

00 

7,955 

35 

34,293 

57 
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As the cash payments were made each six months, cash 
book entrv reads as follows: “Farmers Loan & Trust Co. 
C. F. Ayer’s proportion of interest due on Joint Notes of 
this Co. and A. B. & A. ltd. Co. guaranteed by him under 
agreement dated April 30, 1010 (Funding notes to come 
covering this payment). ‘In some cases the charge was 
made to his account with the corporations stock until the 
‘funding notes' were received, as though an assessment 
had been made on the stock. When the notes were received 
the stock account was credited and the funding notes ac- 
count charged. The payments were based on proportionate 
shareholdings of the stockholders. 

The 6'< Funding notes were secured bv a second charge 
oil the collateral securing the joint notes, and by charge 
upon the remaining assets and equities of the Construction 
Company. 

The A. B. & A. Railroad Company’s properties were sold 
at foreclosure, in 11)13, and both its stock, and the stock 
of the Construction Company became worthless in that 
year. Taxpayer charged off his stock as worthless on De¬ 
cember 31, 11)15, his books reflecting a loss on the stock in 
that year of $80,385.20. 

43 Exhibit E (Continued). 

( Herat nr Affriit's lii/iorf , jxiffr 15.) 

Reduction in Bad Debt claimed, year 1020, Block K. 

Schedule No. 3-A—page S. 

Atlantic & Birmingham Construction Co. 


On December 30, 1010, taxpayer charge- off on his books, 
the $34,203.57 of Funding Notes, the journal entry stating 
“These notes worthless." 

On July 20,1020, a check in filial liquidation on the Fund¬ 
ing Notes of 1012 was received, amounting to $1,310.33, be¬ 
ing $4,075 per thousand on $20,338.22 face of 1012 notes. 

On Dec. 10, 1020, taxpayer restored the $34,203.57 of 
Funding Notes on his books, by a credit to capital account 
‘To restore book value of account with above notes, pre¬ 
maturely closed to P. & L. 


5—4075a 
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Dee. 31, 1920, I*. & L. was charged with the loss of 32,- 
983.24, being the difference between 34,2!>3.57 and 1,310.33, 
and it is this sum of 32,983.24 which is claimed as a bad 
debt on his 1920 tax return. 

'Fhe corporation as it received these interest payments 
from the shareholders, turned around and paid it out to 
the joint noteholders, 'file taxpayer himself owned some 
of the joint notes, and received interest on same, so that 
as a shareholder in* had to pay the corporation these semi¬ 
annual payments, he received part of it back as interest on 
his joint notes, 'fhe equity behind the funding notes was 
not increased by these interest payments, since the corpora¬ 
tion immediately paid out the interest to joint note holders. 
Considering the values at which the joint notes and the 0% 
collateral notes of the Construction Company were selling, 
and that no interest had ever been paid on the Funding 
Notes, it is not believed that the Funding Notes of 1915 
had anv value when issued. 

Taxpayer was a director in the corporation, and his 
father, Frederick Ayer, was also interested in the com¬ 
pany's notes and stock. 'Flu* father Frederick Ayer, created 
a Trust under an indenture of February 24, 1911, on which 
Trust a separate report is submitted herewith. In this 
Trust there was inventoried bv Frederick Aver, at date of 
the Trust’s creation Feb. 24, 1911, a large number of se¬ 
curities, at market value on that date. Among the trust's 
assets were some of these Funding Notes of 1912, which 
were valued at 20, and on which basis a loss was allowed the 
Trust for the year 1920, as seen by separate Trust report. 
Fsing this same value of 20 for the Funding Notes of 1912, 
taxpayer has been allowed as a bad debt the following: 

$20,338.22 face value Funding notes of 1912, at 20. 5,207.04 
Amount received in liquidation duly 29, 1920 1,310 33 


Had Debt allowed . 3,957 31 


The value of 20.00 is believed to be a fair market value 
as at March 1, 1913, under Art. 151 of Regulations 45. 
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44 Exhibit E (Continued). 

(Revenue Agent '.s lie port. Page 1(5.) 

Reduction in Bad Debt claimed, year 1920, Block K. 
Schedule Xo. 3-A—-page 8. 

Atlantic & Birmingham Construction Co. 

c 1 

In connection with this value of 20.00 as of March 1,1913, 
attention is invited to the following letter submitted by the 
taxpayer: 

“Old Colony Trust Company, 17 Court Street, Boston, Mass. 

Charles F. Ayer, Esq., November lb, 1920. 

141 Milk Street, 

Boston, Mass. 

Dear Mr. Ayer: 

In accordance with your telephone conversation 1 lind 
that the value which was used hv Mr. Abbott as the basis 
for claim for abatement of Federal income taxes in connec¬ 
tion with the so-called Funding Xotes of the A. and B. Con¬ 
struction Company was 33 C to 40'< of the face value of 

the notes. The onlv basis which we had for this is an 

%> 

affidavit bv Mr. Hart, who was a member of the Re-organi¬ 
zation Committee of the A. B and A. Railroad Company. 

We are claiming, however, that the March 1, 1913 value 
is of no consequence as the debt was the debt for the full 
amount. 

Trusting this will give you the information you desired, 
I remain, 

Yerv trulv vours, 

(Sgd.) ‘ ‘ * F. W. DEXIO.’ 


Mr. Abbott was chairman of Board of Directors, Old 
Colonv Trust Co. 

Mr. Hart was vice-chairman of Board of Directors, Old 
Colonv Trust Co. 

Mr. Denio was vice-president, Old Colony Trust Co.” 
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At tin 1 trial of this action counsel for the respondent 
moved to amend his answer to the effect that the restora¬ 
tion to an asset account of an amount treated as March 1, 
1013 value on the funding notes of the Atlantic & Birming¬ 
ham Const ruction Company in the sum of $5,267.64 was 
erroneous and that the consequent deduction of a had debt 
in the amount of $3,057.31 should be disallowed, and 
45 that a liquidating dividend of $1,310.33 should be 
treated as income for 1020 and the delieiencv tax 
set forth in deficiency letter from which the appeal was 
taken should be increased. Motion to amend was granted 
at the t rial. 

40 Copies of Taxpayer's Kxhibits 5, f>, 7, and S, and 

of Commissioner's Kxhibit “C," are attached to and 
made and certified as a part of this Statement of Kvidence. 

The foregoing is the substance of all tin* testimony and 
evidence relating to the third issue which was adduced be¬ 
fore t he Board at the hearing of this case, and together with 
tlie pleadings and the record is all that was considered by 
the Board as the basis for its linal order and decision en¬ 
tered herein as to that issue. 

\\ hereupon, for the purpose of court review of said deci¬ 
sion, the foregoing statement of evidence is accordingly ap¬ 
proved and signed by tin* Board, now for then, this 11 day 
of Oct., 1027. 

Bv the Board: 

SIMXKR L. TRUSS KLL, 
Member I nit( (I Shift’s IhmnJ <>f Tar Appeals. 


( Hen* follows statement, marked pages 47 and 4S.) 


40 In order to carry out the plan of consolidation suc- 

cessfullv it will be necessarv, for the shareholders of 
the Construction Company to agree to take, as called upon 
during tlie next fifteen months, the additional $2,500,1 MM) 
Woodward Iron Company bonds at 05: and also to agree to 
furnish from time to time such funds, in addition to the in¬ 
terest and earnings collected from the collaterals, as may 
be needed to meet the interest on the notes during the ex- 


ysriTioxsR's anni? 5 
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ATLABTIC A 3I?J'IM3HAr CONSTRUCTION CCCTAXY. 

New YerX, “ebr tt:-y 13, 1312. 

TO THE 8HA8EH0LDSRS 01 THIS ATLANTIC & BIRMINGHAM CONSTRUCTION CO : 


The capital stock and debts of your co-rpuny a* of February 1st, 191?, 

art at follow*j 

Capital Stock, 

Firs per Cent. two year Joint nctti 
duo ‘lay lit, 1912 1 

Collateral trait note*. d.ie Sept. 14, 

1909, 

Not#* under Indenture of April 3Cth, 

1910, 

Interest due, $333, °5 

Le*i interest accrued on 

rarioui aoiet* __B^,05£,_?G 


13.000,000.% 
C, 215. OX. 00 
791 .COC.OO 
1.852,030.40 


Total 


29c .aia.36 
81”,156,699.26 


The aieet* of the company and t ieir reo ectir* Iccntlor.s arc n? fellows: 


A S S S T S 


Pledged with Pledged with Pledged with 

"ruit Co. of An- IIkti.T rust Co. F.L.A T.Co. 

erica ai security :s security r.e .■•cirity 

for Joint Collateral for Collateral for Rotae 

Uotei of 1912. Trust Hctes ispued under 

due Sort. 14, Indenture of 
_1909_Ar-rll 30. 191C 


$5,500,000. X‘ 


17,(>00,000.00 

5,005,000.% 
5,000,0CO.-20 


A..I.U A.H.H.Co. Pfd. Stock 
$6,082,400.% 

• ■ Cob. 3tock 

$17,344,500.X 

• ■ 1st.lit*. 5.« bond! 

5,717,750.x 

Birmingham C.AI.Co. Capital Stock 
5,000,000.X 

• • Hotel Payable 

361,855.33 
Xntereit accrued 
21,203.74 

Brunswick S.S. Co. Capital Stock 
1.1X.0X X 

• " .1st lltg.Sc bondc 

1,138,OX.X 

Interest Accrusd 
35.343.72 

Casn recti wed in rsde;rntlon of 2.3.?. 

C*.. bends-- - - - - - •lOC.CX.X 

Brunswick 3.3. Co. Hot os Jt.yMe 
$250,573.99 

Lest C'ebit in Oenerr.l Accourt 
12. Ill . 03 22P.3-33.94 


34 * 2 , 100.00 


f?75,:X 00 


SA-l.SGO.CC 

137,750.x 


351,835.23 


l.ix.ooo.oo 

903,0%. X 


P33.000.0C 


••l 0 ,000.00 


Ir.;c*»*U accrued 32,4^6.53 


No. 4675 

Charles F. Ayer, Apoenant 

▼a. 

David H. Blair, Ac. 


Vi * 

h 
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ASSETS 'continued) 


P.O. d S.R.R.Co. Capital Stock 

200,000.00 . 300,000. 'jG 

• • 1st jets.63 bonds 

130,000.00 . 133.0OC.0O 17,000.00 

Cxlethorpe Ket^l Co. Co-itol Stock 

IOC,00C.00 ... 100,075.00 

* 1st Mt^. 6<t bond* 

2CO.CCD.OO . 200,000 00 . 


•Til* $100,000 1* held by toahattan Trust Co. a* C.ei'ositn’-.y unde- Protective 
.freement of May 1, 1309, for account cf Trust Co. of America nr Trustee for bnnd 
of 7.C.3. Co. deposited under the Ir-'-tective Agreement; c corresponding omeuat of 
snid bor.de having beon raid and cancelled. ••This $12,000 Is held by Manhattan 
Tritt Co. as Trustee of the Collateral Totes die Sept. 19, 1909, tr-at amount of 

?.3.3. C»o. bond* haylny bc»n raid .-.rid canceled.__ 

• 

T o value of your equities depends so 1*ryely upon the vrlue of Birmingham 
Ccal and Iron Co. share* -sledgei under tic Joint Totes, that t«*n Important steps 
must be taken forthr1th to protect your Interests. 


1. The plan of consolidation of the B. C. V I Co. and the Koodwcrd Iron.Co 
described in the circular sent tc you herewith, irjst be bro - *• t t-- a conclusion; 
•on t-e $4.COO.OOOtfocdwcrd Iron Co. stock soib^tituteii for the $5, 00,COO fl. C. £ 
I. C'. stock nc*r ledeed under the Joint Totes. 


2. T.-.e Joint Totes nust be extended, If •oralble, for three rears to afford 

t' *» 11: ? ucceesar- for tie consolidated co-fany to further develop th* property 
s r.d secure additional rroflts that c .ould render t -e stock still «cre valuable. 


To carry out too plan &: ‘outlined herein, ayree::rr.t e ere beir.’ node under 
which the Blrxinghan Coal 4 Iron Co. bondholders, and -any of the debt holders v<- 
chm^e their obligation* for r.ew "oodward Iron Cr. bonds. 

To r-rovlde the cash reo ired for the naywnt of th* remainder of th«' float in 
*>bt cf the 3.C. & 2. Co. and to carry oyt t >e consolidation, ceftr.lr. lnr e st*c**- 
holders of your co:mnny will be prepared, to buy for cash abo.it $2,r>'X),003 mpV.srari 
Iron Co. bonds. 


It is i’rr-era lively neceorary to tel’ r.n additional $C,nOO.vC'l V.'oodward Iron 
Co. *oonde in order to obtain the r-onevs required for necessarv irr-.rover*nt ar.<l 
.’•veloyrent cf t*e 3. ?. Ct I* Co. divirior. of the consolidate-'; coopruy, t-ese V-ndt 
to le taker. • p anti pMi for at 95. 


Lr. r»ce cl'err of ti r Joint notes are c*-operating rith th* General Committee 
u-.der the rot-*cti-.*e -v res er.t of 'h**y 1, l a! », to obtain fr*r ell the no*-e-!.,olderc 
o ttc^zXz to ante i t* «ir notes f 'r three vears fror aturity, v<&v Irt next. The 
a-'i-ee.-en 4 * to *KtoiV tho Joint note* ar* conditioned up-on the Vtoodrar ’ ulm being, 
arcar.jllshei. 


I*o • 4675 
Charles F. Ayer, Aopellsnt, 

ve. 

David H. Blair, ic. 
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tended three years, unless the notes are retired at an earlier 
date. The amount of this interest for the three vears, is 
estimated at from $(>50,000 to $750,000, (depending upon 
the amount received from pier rentals l>v the Brunswick 
Steamship Company,) for which notes of the Construction 
Company secured by a charge upon its assets, will be issued 
as payments are received. 

We are informed by Mr. S. L. Sehoonmaker, Managing 
Director of the Birmingham Coal and Iron Co. that the 
earnings of the Woodward Iron Company for several years 
have been in excess of the total tixed charges of the con¬ 
solidated company, thus making the new bonds attractive as 
an investment, aside from the other benefits to the share¬ 
holders of the Construction Company through making this 
subscription. 

The foregoing plan of consolidation of the Birmingham 
Coal & Iron Co. with the Woodward Iron (V>. and the steps 
neeessarv to be taken in connection therewith, are the result 
of earnest consideration on the part of those having very 
large interests in the Construction Company, and they are 
believed to be the best and safest means of preserving the 
equities of the Construction Company and of realizing for 
the benefit of all concerned the values which undoubtedly 
exist in the properties. 

You are earnestly requested to sign the enclosed sub¬ 
scription agreement and mail the same as soon as possible 
to the undersigned at the Farmers’ Loan and Trust Com¬ 
pany, New York. 

FOR ATLANTIC & BIRMINGHAM CON¬ 
STRUCTION CO. 

PERCY R. PYNE, 

President. 


To holders of certificates of deposit for stock of the At¬ 
lantic & Birmingham Construction Company issued under 
tin* protective agreement dated May 1, 1909: 

The General Committee under the above mentioned Pro¬ 
tective Agreement, as holder of capital stock of the Atlantic 
& Birmingham Construction Company deposited under the 
terms of said Agreement, recommends to holders of certif- 
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icates of deposit, issued in respect thereof, the acceptance 
of the proposition contained in the foregoing letter. 

Dated Fehruarv 15, 1912. 

FREDERICK AYER, 

SAMUEL CARR, 

JOHN I. WATER BURY, 

STEPHEN S. PALMER, 

FRANCIS R. IIART, 

EDWIN S. MARSTON, Chairman, 

General Committee. 

[Endorsed:| Suha to Woodward Iron Co. Bonds and 
(iuarantee Interest Atlantic and Birmingham Construction 
Co. Atlanta, Birmingham and Atlantic Road Co. joint 
notes. U. S. Board of 'Fax Appeals. I)iv. —, Docket —. 
Admitted in Evidence Oct. 2, 192(5. Petitioner’s Exhibit 5. 

50 Petitioner’s Exhibit f>. 

To the holders of Atlantic & Birmingham Construction 
Co.’s funding notes of 1912 and 1915, issued under agree¬ 
ments of April 30, 1910, and October 21, 1912: 

The undersigned, acting as a Committee, constituted 
under the Agreement dated March 1st, 1917, of holders of 
Atlantic & Birmingham Construction Co.’s Funding Notes 
of 1912 and 1915, hereby report the proceedings taken pur¬ 
suant to said agreement with tin* results thereof. 

The Agreement provided for the deposit by the signa¬ 
tories with the Farmers’ Loan and Trust Company of New 
York, as Depository of the Committee, of the Notes held 

bv them. All of the holders of the Notes of 1912, with two 
• 

exceptions, signed the Agreement and deposited their Notes 
of a total face value of $1,9(13,010.32, leaving $1,390.08 not 
deposited out of a total issue of $1,905,000.40. Of the Notes 
of 1915, amounting to $044,259.84, all but $389.09 were de¬ 
posited. 

The tirst steps taken by your Committee under authority 

conferred bv the terms of the Agreement were to notifv 
• • 

the Trustee of default in payment of the principal of the 
Notes, and to request said 'Trustee to enforce the security 
of the Trust Agreement under which the Notes had been 
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issued. Following; this notice and request, the Trustee, pur¬ 
suant to the provisions of the Trust, sold the collateral at 
public auction on August 22nd 1917. 

Your Committee appeared at said public auction, and 
purchased the pledged collateral for the sum of $125,300 
using in said purchase the Funding Notes of 1912 deposited 
with it, and acquiring all the securities and a balance of 
cash ($3,115.54) held by tin* Trustee, after the deduction of 
its expenses and fee, and the expenses of foreclosure and 
sale, and after the setting aside of $1)0.92, as the proportion 
of the assets payable to the non-depositing Noteholders. 

Of the securities thus acquired in block by your Com¬ 
mittee, the following were of no value: 


A. B. & A. K. R. Co. 1st Mtg. Bonds $135,000 00 

Ditto Preferred Stock 482,400 00 

Ditto Common “ 344,001 84 

The Oglethorpe “ “ 100,000 00 

Ditto Deni. Notes, face value . 0,433.29 

F. O. & B. R. R. Co. 1st Mtg. Bonds. 17,000 00 

Ditto “ “ coupons 3,990 00 

Ditto Common Stock 22,500 00 

Atl. & Bir. Cons. Co. ditto . 114,000 00 


The properties securing the A. B. A. R. R. Co.’s bonds 
and stock, and the stock and notes of the Oglethorpe Co., 
had been foreclosed and sold at a date prior to the acquisi¬ 
tion of said securities bv vour Committee. On the advice 

• • 

of counsel, the A. B. & A. R. R. Co. bonds were returned to 
the Old Colony Trust Co. trustee of the bonds, for cancel¬ 
lation, and the preferred and common stock of the R. R. Co. 
and the stock and notes of the Oglethorpe are held for cre¬ 
mation as it is deemed inadvisable to assume the 
51 payment of the heavy stamp tax which a transfer to 
the name of the Committee would involve. 

Your committee upon investigation ascertained that the 
bonds and bond coupons, and the stock and notes of the 
F. O. cV: B. R. R. Co., also were without value, that prop¬ 
erty being in a Receivership, with liabilities of a prior lien 
value to your securities which left no equity whatever in 
the property beyond the face of the Receiver’s certificates 
and notes. Tlies" securities and notes are therefore held 
for cremation as worthless. 
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Tlu* 1,140 shares of ('mist met ion Co's, stock being with¬ 
out money value, were returned to the Treasurer of the 
Construction Co. to he cancelled. 

The other assets acquired hy your Committee in the pur¬ 
chase* of the collateral pledged under the notes of 1912 were 
the following: 

Note of Brunswick S. S. Co. dated 

Feb. 4th, 1909 in favor of Atl. 

& Bir. Cons. Co. for $124,403 33 and interest 

11 shrs. Woodward Iron Co. 

Com. Stock, par value 1,100 00 

8 shrs. Noteholders* Liquidation 

Co. Stock value 8 00 

The vnliditv of the claim of tin* A. & B. Construction Com- 
pany on account of the Brunswick S. S. (’e>„ note had been 
contested by the* last named company previously to the 
foreclosure of the* Funding Note* Agre*eme*nt, anel any at- 
te*mpt to e*e>lh*e*t it promised to leael to protracted anel ex¬ 
pensive* litigation, the outcome e>f which was duhiems. Ac- 
eorelinglv, vemr committee* after eonsiele*rable* discussion anel 
negotiation with the* Noteholders.* Liquidation Company, as 
the* owners of all the* stock e»f the* Brunswick S. S. Co. ac- 
e*e*pte*el their proposition to pay 50 per cent e>f the face of 
the* ne>te* in full settlement thereof. 

The* e*le*ven shares of ste>e*k e>f the* Woodward Ire)n Co. 
we*re* solel at the market price e>f same, netting the commit- 
te*e* $483.0(1. 

The* eight share*s of Noteholders* Liq. Ce>. ste>e*k were solel 
fen* $40.00, the* Committee having previously received cash 
distributions em the* ste>ck of $8.00 pe*r share. 

The* Trust Agreement securing the* Funding Notes con¬ 
tained a prevision under which all properties and assets 
e>f the* Construction (5)., owned by that company at the 
elate* of the* Agreement, or thereafter acquired, and not 
spe*e*itie*el in the* Agreement, were to lx* subject to the lien 
e*f the* Agre*eme*nt, as security feir the Notes. Your Com¬ 
mittee finding that this provision gave the notes a lien on 
e*ertain paivels of re*al e*state* in Atlanta and vicinity, and 
on 350 shares of stock of the Alabama Northern Hailway, 
the property of the* Construction Ce>., but which had not 
been specified in the* Trust Agreement, called upon the 
Trustee te> take the* steps necessary to place the title to 
these properties in your committee. The Trustee there- 
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upon, at the request of your Committee, and on its agree¬ 
ing to indemnify said Trustee, began an action in the 
United States District Court for the Northern District 
of (Jeorgia, and obtained a decree directing the sale of 
the properties at public auction in the City of Atlanta, 
which sale was had on the 4th of March last. 
7>2 At this sale your Committee by competitive bid¬ 
ding acquired the various parcels of real estate 
for $14,Tot), and the stock of the Alabama Northern 
Kailway for $10,0(H), using the deposited Funding Notes 
of 1912 in paying therefor. The Court set aside $18.12, 
as the proportion of the proceeds of the sale dm* to the 
non-assenting Noteholders, and this sum with tin* costs of 
the sale and tin* Trustee's fees and expenses amounting 
to $1,720.8!), (in all $1,74.">.()1,) was paid by your Com¬ 
mittee out of the funds in its hands. 

In virtue of these proceedings your Committee had now 
secured such title to these properties as had been vested in 
the Atlantic and Birmingham Construction Company and 
at once proceeded to perfect its title by procuring searches 
by the Title (Juaranty Company, and curing defects as they 
were discovered, [laying up all back taxes, and otherwise 
putting the tilles in shape to hi* transferred. The real 
estate was then put in tin* hands of a broker in Atlanta, 
and has all been sold for the gross sum of $22,7)00 in cash, 
out of which have been paid taxes, costs of perfecting titles, 
broker's commissions, etc., resulting in net proceeds of 
$29,77)8.40. It might have been possible to obtain a price 
somewhat in excess of this sum, by selling on time and tak¬ 
ing part cash and part mortgage, but this would have de¬ 
layed for two or three years, or more, the final disposition 
of this matter, and it was accordingly decided by the Com¬ 
mittee to endeavor to dispose of the property on a eash 
basis. 

The stock of the Alabama Northern Railway Company 
whose line is a feeder of tin* A. I». cV: A. Railway Company, 
and which was formerly operated as its Ryriton Ashland 
branch was sold bv your Committee for $(>,000 net. 

The properties acquired by your Committee having all 
been disposed of. and its expenses all paid, the Committee 
now presents the following statements of its receipts and 
disbursements: 


6—461 ou 
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Receipts. 

Cash Balance in hands of Trus¬ 
tee of Funding .Votes of 11)12, 
transterred to this Committee 

Receipt of Cash Distribution of 
$8 per share on eight shares of 
stock oi Noteholders’ Liquida¬ 
tion Co. 

Proceeds of Settlement of Claim 
on Note of Brunswick S. S. 

('onipany 

Sale of eleven shares \V. I. Co. 
Stock 

Sale of eight shares Noteholders’ 
Liquidat ion (’o. Stock 

Net proceeds of sales of Atlanta 
real estate 

Sale of Alabama Northern Rail¬ 
way Co. Stock. 


$.1,115.54 

04 00 

02,251 07 
485 00 
40 00 
20,758 40 
0,000.00 


Total $101,092 75 

interest earned on balance with 

Farmers’ Loan & Trust Co. 5,715 19 

1'otal Receipts 

•>5 (Brought forward) 

I )isbursements. 

< hit lay in proceeding i 11 s. 

District Court in the acquiring 
ot title to the real estate in 
Atlanta and vicinity, and to the 
stock ol the Alabama Northern 
Hailway Co. $1,726 89 

Set aside by Court for non-assent 

Noteholders 18 12 

Expenses of your Committee (the 
Committee serving without 
compensation) 7,954 25 


$1,720 89 


18 12 


$107,407 92 
$107,407 92 


Total Expenses . $9,679.26 

Balance in hand for distribution to 
Noteholders .. $97,728.66 
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The balance as above stated is sufficient to enable the 
Committee to pay a dividend of 4-975/1000 per cent on the 
face of the Funding Xotes of 1912 deposited with it, subject 
to the terms of the Agreement of March 1st, 1917; and in 
accordance with the provisions of Par. 7 of Section 3, of 
said Agreement your Committee announces that it is pre¬ 
pared to pay over to the depositors of said Xotes a first 
and final dividend of 4-975/1000 per cent on the face value 
of said notes, upon presentation to the Farmers’ Loan and 
Trust Company of the City of Xew York, at the office of 
said Trust Company, of their Certificates of deposit for 
said Xotes, duly endorsed in blank by the registered holder. 
Upon receipt of said certificates of deposit the deposited 
Xotes, with all payments endorsed thereon will be returned 
to the depositor’s order. 

Inasmuch as this payment will exhaust the funds in the 
hands of vour Committee, and leave a large deficiency in 
the payment of the Funding Xotes of 1912, there will re¬ 
main nothing for the payment of the Funding Xotes of 1915, 
whose sole security was such equity in the securities pledged 
under the Funding Xotes of 1912, as might be existent after 
payment in full, with interest, of the Funding Xotes of 1912. 
Holders of Farmers’ Loan and Trust Co. Certificates of 
deposit for Xotes of 1915 are accordingly requested to re¬ 
turn said certificates to the Trust Company, duly endorsed, 
and in exchange therefor receive their deposited notes. 

Respectfullv submitted, 

PERCY R. PYXE, 
FRAXCIS R. IIART, 

Cl I AS, F. AYER, 

J.s’ Committer umler Affreemeut of Note - 
ho!tiers Datnl the 1 si Dai / of March , 
1917. 

TIIOS. J. HREXXAX, 

Secret a r if. 

Xew York, June 21, 1920. 


V. S. Hoard of Tax Appeals, Div. —. Docket 0442. 
Marked for Identification Oct. 2, 192G. Petitioner’s Ex¬ 
hibit 6. 



44 CIIAS. F. AYER VS. DAVID H. BLAIR, COMMISSIONER. 


54 R EsroN DE N T *S E MI I BIT C 

April 25, 1910. 

For value received, we, the undersigned stockholders in 
the Atlantic & Birmingham Construction Company, each 
for himself and not for anv other, herehv severally agree 
with the said (’oustruction Company and with each other, 
to pay the fixed amounts set opposite our names respec¬ 
tively, to he iipplied towards paying the interest due on 
May 1, 1910, on the First Collateral Trust Five Per Cent 
Four Year Cold Coupon Notes of the said Construction 
Company, and the Atlanta, Birmingham & Atlantic Rail¬ 
road Company, joint promisors, the balance to he applied 
towards the reduction of the principal of the said notes. 

And we also severally (and not jointly) guarantee the 
payment of the same proportion of the several instalments 
of interest pnvnhlc somi-annuallv until and including Mav 
1, 1912, on said notes (or on new or extended notes repre¬ 
senting the remaining principal thereof) as tin* amount 

herehv subscribed hv each of us hears to the total sum to 
• • 

he raised, i. e. to $800,000.—payments of the said fixed 
amounts to he nude to The Farmers’ Loan and Trust Com¬ 
pany in New York City, on or lief ore April 2*, 1910. and 
payments on account of guarantee of interest to he made as 
and when called for by the said Trust Company, hut not 
more than 20 days before such interest becomes payable. 


Name of subscriber. 


Fixed amount 
payable 
April IN. Will. 


Par \ aim* of 
(’oust ruction 
Co. st *< k 
now owned. 


(sgd.) Frederick Ayer $25,000 
“ hv C. F. Aver, 

Attorney 

(sgd.) Charles F. Ayei . $5,000 


Propor¬ 
tion of 
interest 
guaranteed. 

25 800th 


5 SOOth 


F. S. Board of fax Appeals, Div. —, Docket -—. Ad¬ 
mitted in Kvidence Oct. 2, 1920. Respondent’s Exhibit C. 


(Here follow statements marked pages 55 and 56.) 
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S C-'a* 

H. Flair, »c. J 9 


ATLANTIC and BIRMINGHAM CONSTRUCTION COMPANY 
Ojt Funding Note* due 1912 A 1915 
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57 Filed Sep. 24, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. (5442. 

Ciiaklks F. Aver, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Dcsifftwfion of Record, 

In preparing the record for court review in the above en¬ 
titled case the Clerk will please include: 

1. Docket entries. 

2. Petition. 

3. Answer. 

4. Findings of fact and opinion. 

5. Dissenting opinion. 

f>. Final order of redetermination. 

7. Assignments of Error. 

8. Stipulation under Section 1002 Revenue Act of 1920. 

9. Statement of evidence* together with copies of Tax¬ 
payer’s Exhibit No. 5; Taxpayer’s Exhibit Xo. 6; two 
page transmittal letter of December 21, 1923, signed by 
C. J. Murphy, Revenue Agent (being part of Commission¬ 
er’s Exhibit “A*’); pages 13, 14, and 15 of Commissioner’s 
Exhibit “A”; and Commissioner’s Exhibit “0”. 

10. This Designation of Record. 

J. C. PEACOCK, 

J. W. TOWNSEND, 
Attorney *f for Petitioner. 

Service of a copy of the foregoing Designation of Record 
accepted this 23 day of September, 1927. 

A. W. GREGG, 
Attorney for Respondent. 
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Now, November 17, 1927, the foregoing Designation of 
Record certified from the record as a true copy. 

[Seal Hoard of Tax Appeals, 1924.] 

B. 1). GAMBLE, 

('Jerk l \ S. Board of Tax Appeals. 

58 In the Court of Appeals of the District of Columbia, 

October Term, 1927. 

No. 4675. 

Cn \RLKs F. Aver, Appellant, 


David II. Blair, Commissioner of Internal Revenue, 

Appellee. 

Destination of Part nf Beeord to be Printed. 

The case before the Board of Tax Appeals involved the 
following three separate, distinct, and entirely unrelated 
points: 

(1) Inclusion in gross income of dividends from Clinch- 
field Coal Corporation: 

(2) Basis for computing gain or loss on sale of share's 
of stock of the Carolina, Clinehfield & Ohio Railwav Com- 
pany; 

(3) Bad debt deduction on account of funding notes of 
the Atlantic & Birmingham Construction Company. 

The only errors assigned in the petition for review by 
this court relate exclusively to point (3), and in order to 
avoid the printing of unnecessary matter the appellant 
suggests that such parts of the record as relate exclusively 
to points (1) and (2) be omitted in printing. In accordance 
with Rule VI, paragraph 5, of the Rules of this Court the 
appellant by his attorney therefore designates for printing 
only the following parts of tin* certified record: 

Pages 1-2, all. 

“ 3 (all exeept the heading “(u) Clinehfield coal,” 

etc. and the last 4 lines). 

“ 4 (beginning onhf at heading 44 (e) loss in connec¬ 

tion,* ’ etc., and including the balance of the 
page.) 
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4 4 

4 4 

4 4 

4 4 

4 4 

4 4 
4 4 

4 4 


4 4 
4 4 


Page 5 (all except - paragraphs “A" and 44 IT' in center 
of page). 

44 r> all. 

“ 7 (all except paragraphs nuinhcred 1 to (5 inclusive, 

and except unnumbered paragraph of 11 lines at 
bottom of page). 

51) 

Pages 8 (fourth and fifth paragraphs only). 

9 (all except paragraphs numbered 2, 4, 5, (>). 

10 (all except the lirst 7 lines at top of page). 

11 (all except paragraphs 1 and 2 of the headnote). 

12 (first 9 lines out if). 

12 (heading “Findings of Fact” nut//). 

14 (last 11 lines only). 

15-lfi, atl. 

17 (lirst 11 lines and words “Opinion” and “Trus¬ 
sed” only). 

44 18 omit all. 

19 (all except first 10 lines). 

20 to 55 inclusive, all. 

J. C. PEACOCK, 

Attorney for Appellant, 

1000 Xational Press Rldy., Washinyton, I). C. 

To the General Counsel, Bureau of Internal Revenue: 

Please take notice that the above statement and designa¬ 
tion was filed with the Clerk of the* Court of Appeals of the 
District of Columbia on November 22, 1927, and that in ac¬ 
cordance* with paragraph 5 of Rule (i of the rules of that 

court vou mav at anv time within 0 da vs after service 
• • • * 

hereof upon you file a designation of any additional parts 
of the record which vou think material. 

J. C. PEACOCK, 

Attorney for Appellant. 

Service accepted this 22rd day of November, 1927. 

C. M. CIIAVEST, 

General C onnsel , Rnreau of Internal Revenue. 
LE ROY L. III(JUT, 

Counsel of Record. 
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In Th* 


Court of Appeals;, Btsitrict of Columbia 

October Term, 1927 


No. 4675 


Charles F. Ayer, 
Appellant, 


vs. 

David H. Blair, Commissioner of Internal Revenue, 

Appellee. 


on appeal from the board of tax appeals 


BRIEF FOR APPELLANT 


Jurisdiction 

This is an appeal from a decision of the United 
States Board of Tax Appeals giving judgment for 
appellee in the amount of $12,722.58. Appeal is taken 
as provided in Sections 1001-1003 of the Revenue Act 
of 1926 (44 Stat. 109), and is filed in this Court in ac¬ 
cordance with a stipulation (R. 18) made under the 
authority of Section 1002 of that Act. The Board’s 
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determination was originally entered on September 
14, 1927 (R. 14), but was set aside and a final order re¬ 
determining the deficiency was entered on October 11, 
1927 (R. 14-15). The present appeal was filed in this 
Court on November 23, 1927, which was within the 
statutory six months after both of said dates. A state¬ 
ment of the evdience in the form prescribed by the 
rules of Court will be found beginning at R. 18. No 
error is assigned as to the admission or rejection of 
evidence, the assignments of error (R. lb-17) relating 
entirely to the filial decision of the Board. 

Statement of the Case 

The facts of the case are well and accurately stated 
in the Board’s Findings of Fact (R. 10-12) which may 
be* briefly summarized as follows (the quotations being 
from the exact wording of the Board’s findings): 

In 1908 the appellant taxpayer (petitioner below) 
held 800 shares of stock of the Atlantic and Birming¬ 
ham Construction Company which had cost him about 
$80,000. The company had outstanding funded debts 
on which it was unable to pay the interest, and in order 
to protect their investment by giving the company time 
to complete its construction and development opera¬ 
tions the appellant and other stockholders advanced to 
it from time to time funds sufficient to take care of the 
interest payments. From October 27, 1908, up until 
April 29, 1912, appellant “made advances” aggre¬ 
gating $20,038.22. “These advances were first made 
upon open account; $300 of interest was credited to 
this account and, on and prior to May 1, 1912, the ac¬ 
count was adjusted by the issue to and the receipt by 
the petitioner of the company’s so-called funding notes 
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of 1912 for the amount of $26,338.22. These notes were 
due on May 1, 1913.” On October 31, 1912, appellant 
‘‘made a further advance” of $1,553.32, and after 
March 1, 1913, ‘‘made further advances” aggregating 
$6,402.05, all of which further advances were origi¬ 
nally made upon open account and later adjusted in 
the same way by the issue of that amount of funding 
notes of 1915, which were due on May 1, 1915. This 
made a total indebtedness to the appellant, evidenced 
by the company’s funding notes, aggregating $34,- 
293.59, of which $27,891.54 represented notes issued 
for advances made prior to March 1, 1913, and 
$6,402.05 for advances made after that date. 

In 1915 the principal enterprise in which the com¬ 
pany was interested was sold under foreclosure sale 
and the company’s stock became worthless. ‘‘The said 
notes of 1912 were secured by a pledge of collateral se¬ 
curity and real estate with a further provision in said 
pledge that any excess over the amount of the notes 
of the issue of 1912 realized from said security should 
be held to be security for the funding notes of the issue 
of 1915.” 

A noteholder’s committee was formed in 1917 to 
liquidate the securities back of the notes. Their work 
was completed in 1920 and there was realized a net 
sum of $97,728.66, and in that year ‘‘this amount was 
distributed to the noteholders as a first and final divi¬ 
dend equivalent to 4.975 per cent of the indebtedness.” 
The appellant’s share of this liquidation was $1,310.33, 
and on December 31, 1920, he charged to profit and loss 
the remaining balance of $32,683.24, which latter 
amount he claimed as a bad debt deduction in his in¬ 
come tax return for 1920. 
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So much for the Board’s findings. With respect 
to that part of the had debt deduction which represents 
advances made prior to March 1, 1913, (which is the 
sole issue presented by this appeal) we find that the 
record shows that a Revenue Agent, in accordance 
with a ruling which has since been abandoned, orig¬ 
inally reduced this deduction by valuing the funding 
notes of 1912 at 20% of their face value as of March 
1, 1913, i. e., at $5,267.64 instead of $26,338.22 (R. 34). 
While the Commissioner in his final determination 
sustained this reduction he did so on an entirely dif- 
ferent ground (R. 7) which has since been rejected by 
the Board (R. 13). The Commissioner has taken no 
appeal from the decision on this point. 

The Board, however, in turn injected into the case 
still another entirely new idea—to understand which 
we must keep in mind that the special statutory au¬ 
thorization for the deduction from gross income of the 
amount of bad debts removes this one class of losses 
from the general provisions of the statute under which 
deductions for losses (as, for example, in the case of 
some other form of investment becoming worthless) 
are limited to the March 1, 1913, value. (See Point 
II at page 23 of this brief.) The Board held that be¬ 
cause the money was advanced and the funding notes 
acquired for the purpose of protecting prior invest¬ 
ments in stock and notes and indentures previously 
issued by the company 

“these funding notes, therefore, stand more in the 
nature of additional investments than in the na¬ 
ture of debts.” (R. 13), 

and hence that the deduction was limited to the March 
1, 1913, value, and on this point the Board accepted 
the valuation of 20%. 
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The Question 

The only real question involved in this appeal is 
whether a debt is any less a debt because of the pur¬ 
pose for which incurred, and our position is well and 
succinctly stated in the short and much to the point 
dissenting opinion of three members of the Board— 


‘‘Phillips dissenting: The liability of the At¬ 
lantic & Birmingham Construction Company to the 
petitioner arose from money advanced and consti¬ 
tuted an indebtedness to it. AVe have heretofore 
pointed out in our decisions that the provision of 
the statute permitting the deduction of debts as¬ 
certained to be worthless is a specific provision re¬ 
moving losses from such a source from the provi¬ 
sions of statute providing generally for the de¬ 
duction of losses. I am of the opinion that the de¬ 
duction to which the petitioner is entitled is upon 
account of a worthless debt and that he is there¬ 
fore not limited to the March 1, 1913, value but 
may deduct the entire amount of the indebtedness. 
So far as the decision holds that the petitioner is 
an investor, rather than a creditor, and is limited 
to a deduction of the March 1, 1913, value of the 
bonds of the construction company, 1 cannot agree 
that the result reached is correct. 

Marquette and Trammell concur in the dissent.” 
(R. 13-14.) 


Assignments of Error 

1. The Board erred in holding that the funding 
notes of the Atlantic & Birmingham Construction 
Company stand more in the nature of additional in¬ 
vestments than in the nature of debts. 

2. The Board erred in holding that petitioner is 
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limited to a deduction based on the March 1, 1913, 
value of said notes. 

3. The Board erred in not holding that the peti¬ 
tioner is entitled to deduct as a bad debt in 1920 the 
entire amount of indebtedness of $26,338.22 (which is 
evidenced by funding notes of 1912 in that amount) 
to the extent that it exceeded the amount of $1,310.33 
received in 1920 in final liquidation of said notes. 

4. The Board erred in not holding that the peti¬ 
tioner is entitled to deduct as a bad debt in 1920 the 
entire amount of the indebtedness of $1,553.32 for the 
advance made prior to March 1, 1913, which is evi¬ 
denced by funding notes of 1915 in that amount. 

5. The Board erred in redetermining any deficiency 
in excess of $3,480.99. 

The Statute 

Section 214 (a) (7) of the Revenue Act of 1918 (40 
Stat. 1067), in effect for the taxable year 1920, reads 
thus— 


“Sec. 214(a) That in computing net income 
there shall be allowed as deductions: 

(7) Debts ascertained to be worthless and 
charged off within the taxable year;” 

ARGUMENT 

I. The funding notes represented debts within the 
meaning of the statute. 

The concept “debt” is an only too familiar one, and 
that these funding notes represented debts due to the 
appellant seems to us so obvious that—like the pro- 
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verbial axiom—it is difficult to know where to begin 
to prove it. Perhaps the best starting point would be 
a showing that it likewise seemed so obvious to the 
Commissioner that he has always treated the notes as 
such (R. 34, 7), and so obvious to the members of the 
Board that in their findings of fact they themselves 
could not avoid finding them to be “indebtedness.” 
(R. 12). We will then show how the Board’s decision 
to the contrary is not only unsupported by any au¬ 
thority, but is contrary to and out of line—not only 
with its own findings of fact in this case—but with its 
own decisions in other cases, with the decisions of the 
courts in similar cases, and with the voluntarily pub¬ 
lished rulings of the Commissioner who is himself here 
as appellee. There is a perfect unanimity in all these 
various decisions that transactions of this nature are 
debts, and that their legal nature is in no wise af¬ 
fected either bv the motives which induced the credi- 

tor to make the advances or by the fact that the credi- 

* 

tor mav also he a stockholder or director of the debtor 
* 

company. 


(a) The Board's findings of fact. 

In its findings of fact in the present case (R. 10-12) 
the Board made a series of findings that are utterly in¬ 
compatible with any such theory as is expressed in its 
opinion, and we submit that the findings are the foun¬ 
dation upon which the opinion and decision must rest. 
If, as here, there is a conflict, the findings must govern. 

The Board found (R. 11-12) among other things that 
the appellant— 

“made advances * * * in the aggregate 

amount of $26,038.22” 
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* 4 These advances were first made upon open ac¬ 
count;” 

“$300 of interest was credited to the account” 

“the account was adjusted by the issue to and 
the receipt by the petitioner of the company’s so- 
called funding notes of 1912” 

“These notes were due on May 1, 1913” 

and after making similar findings as to the “further 
advances” represented by the funding notes of 1915, 
it found that— 

“The said notes of 1912 were secured by a 
pledge of collateral security and real estate” 

and finally, after finding that a noteholders’ committee 
was formed to liquidate the securities back of the notes 
and that in this way there was realized the sum of 
$97,782.66, it made its most significant finding of all, 
viz. that— 

“This amount was distributed to the notehold¬ 
ers as a first and final dividend equivalent to 4.975 
per cent of the indebtedness.” 

We ask, what then can this be but a debt? The 
Board has not only found all the elements of a debt, 
but has concluded by finding that it was “indebted¬ 
ness.” Neither party has assigned any errors with re¬ 
spect to the findings of fact, and these findings are 
therefore not open to any question and the decision 
must be reconciled with the findings and not vice versa. 

This case is not unlike the recent case of Royal Pack - 
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ing Co. v. Commissioner , 22 Fed. (2d) 536, also an 
appeal from the Board of Tax Appeals, in which the 
Circuit Court of Appeals for the Ninth Circuit re¬ 
versed the Board, having found that, just as here, 
“vital parts of the Board’s decision seem to be irre¬ 
concilably inconsistent with each other.” In the same 
way the present finding of the Board that these notes 
were “indebtedness” and its decision that they are 
something other than “debts” are likewise “irrecon- 

cilablv inconsistent with each other” and we believe 
* 

call for a similar reversal by this Court. 

(b) The Board's decisions in other cases 

Very similar facts with respect to both the creditor’s 
motives and his relation to the debtor as a stockholder 
have already been presented to the Board in other 
cases, in which it has very properly decided that there 
existed “debts” within the meaning of the statute. 

Thus in Appeal of Portland Railway , Light and 
Power Co ., 1 B. T. A. 1150, the taxpayer, being also 
during the entire period the majority stockholder of 
the debtor railroad company, claimed as a bad debt 
deduction “advances” which it had made to the com¬ 
pany over a series of years, including the amounts 
which it had “advanced to the railroad company * * * 
to meet its operating deficits and its interest and sink¬ 
ing fund charges.” The Board did not allow the de¬ 
duction, but only because it considered the advances 
to be debts and consequently found it necessary to de¬ 
cide that their worthlessness had not yet been ascer¬ 
tained. The Board said at page 1153— 

“advances for operating expenses or advances 
otherwise made to a corporation and carried as a 
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charge against that corporation without any at¬ 
tempt to liquidate the debtor corporation or other¬ 
wise terminate the transaction, may not be 
charged off as worthless debts or as advances so 
long as the corporation to which such advances 
are made continues as an active corporate entity, 
is not actually adjudged bankrupt, and no etTort is 
made to close or liquidate the account.” 


In Appeal of Edwin C. Hallam, 2 B. T. A. 1220, the 
taxpayer was “one of two stockholders of a corpora¬ 
tion” to which he ”advanced money from time to time 
to make up deficiencies in connection with the busi¬ 
ness/’ The venture finally was abandoned and the 

• 

taxpayer charged olT as a bad debt the total amount 


which he had so “advanced.” 


The Commissioner dis¬ 


allowed the deduction, but the Board without an opin¬ 
ion reversed the Commissioner and allowed the deduc¬ 


tion. 

The case of Holmes Ires vs. Commissioner , 5 B. T. 
A. 934, is very closely in point in its facts and is most 
interesting as the Board decided, we believe correctly, 
just the opposite of what is decided in the present 
case. The taxpayer in that case was president and 
stockholder of a mining company to which during 1921 
he made “advances” of $2,800, and for which during 
1922 he made further payments of about $800. He 
deducted the items in his returns for 1921 and 1922, 
respectively. The Commissioner disallowed the de¬ 
ductions but his action was reversed by the Board 
in an opinion which read as follows: 


“We are satisfied that the amounts advanced 
by petitioner to the Silver Star Mining Co. were 
loans to that company and not further invest¬ 
ments made bv him as a stockholder. His stock 

w 
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ownership therein constituted less than one-tenth 
of one per cent of the outstanding stock. Being 
so convinced, it is not our province to inquire into 
the wisdom of the loan; it is only necessary for 
the petitioner to establish the fact that the 
amounts advanced were ascertained to be worth¬ 
less and charged off within the taxable year. At 
the close of 1921 the corporation had no assets 
other than its mining claims, which were unpat¬ 
ented and held only by right of location. In Oc¬ 
tober, 1921, a mining geologist rendered a report 
giving it as his opinion, after an examination, 
that the corporation’s mining claims could not be 
developed profitably. The petitioner testified that 
in the face of that report it would be impossible 
to raise money for the further development of 
the claims. Money spent to secure a judgment 
against the company under such circumstances 
would have been a useless expenditure. We feel 
satisfied that the petitioner has established the 
worthlessness of the debt in 1921, and it follows 
that he should be permitted to charge it off. The 
fact that he had hopes that some day something 
might turn up whereby he might recover the 
money is not sufficient to prevent the charging off 
of a debt which in fact was worthless in the tax¬ 
able year. The amounts sought to be charged off 
in 1922 represented in part obligations incurred 
in the previous year, and the balance was to cover 
the assessment work necessary to hold the min¬ 
ing claims. As stated by petitioner, perhaps he 
was ‘sending good money after bad,’ but we do 
not believe the deduction is to be denied because 
the taxpayer may not have exercised good busi¬ 
ness judgment. The amounts advanced in 1922 
are proper deductions for that vear. See Appeal 
of Midland Coal Co., 1 B. T. A. 311.” 

In the case of Powers Manufacturing Company v. 

Commissioner, 7 B. T. A- 786, it does not appear that 
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the taxpayer creditor was a stockholder in the debtor 
company but the case is most significant in its holding 
that the motive whicli may have induced the creditor 
to make the loan does not change its character. It is 
also significant in that the Board gave considerable 
weight to the fact that the parties had treated the 
transaction as a loan in a case where unlike the pres¬ 
ent there was some doubt as to the nature of the trans¬ 
action. The taxpayer was engaged in a manufactur¬ 
ing business requiring the use of canvas and having ex¬ 
perienced great difficulty in securing this material ar¬ 
ranged with a company engaged in its manufacture 
that if it would organize a company to produce the 
material needed by the taxpayer the latter would sup¬ 
ply money, in accordance with which it made cash “ad¬ 
vances” to the new company of $10,(MX) in 1917, 
$10,000 in 1918, and $35,000 in 1919. The first two 
amounts were evidenced by promissory notes. The 
new company failed in 1921 and the taxpayer realized 
nothing on account of the advances which it had made. 
The case before the Board was for the years 1917, 1918, 
and 1919 and did not include 1921, and the issue be¬ 
fore the Board and its decision thereon is shown in 
the following extract from the opinion: 

“The first issue in this case is whether the Com¬ 
missioner was in error in refusing to allow the 
petitioner to consider the amounts advanced to 
the Couch Mills Co. in 1917, 1918 and 1919, as a 
part of the cost of goods purchased from this com¬ 
pany in these years. 

“While the facts are not entirely clear as to all 
understandings between the petitioner and Couch 
Mills Co., with respect to these advances, it is 
clear that the parties themselves treated it as a 
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loan and so at all times acted with respect thereto. 

Apparently, the petitioner made the loans on the 
assurance that when the Couch Mills Co. started 
operations, the petitioner would be supplied with 
material necessary for its operations, which it was 
difficult, if not impossible, to obtain at that time 
elsewhere. The fact, however, that this was what 
induced the petitioner to make the loan does not 
change its character. The first two amounts were 
evidenced by promissory notes and, as to the en¬ 
tire $55,000, the evidence is conclusive to the ef¬ 
fect that the petitioner not only expected the 
repayment of the amount advanced but also, on 
various occasions, sought to obtain repayment. 
Whatever materials were furnished the petitioner 
were paid for at market prices and no attempt 
was made to credit the advances on the purchase 
price thereof. Certainly, if the Couch Mills Co. 
had been successful and could have repaid these 
advances as requested by the petitioner, it could 
not have been said that this represented income 
from a business transaction or have had any ef- 
feet on the cost of goods sold—it would have been 
the mere liquidation of a liability. Whatever loss 
the petitoner suffered was sustained when the debt 
was proven worthless. The action of the Com¬ 
missioner as to this issue must, therefore, be sus¬ 
tained/ 9 

(c) The decisions of the courts in similar cases 

To the same effect are innumerable decisions of the 
courts, but in order to keep the length of this brief 
within reasonable bounds we confine ourselves princi¬ 
pally to cases arising under the internal revenue laws 
and to a Corpus Juris summary of other cases. 

The recent case of Porter v. United States, 20 Fed. 
(2d) 935, is especially interesting both in that it arose 
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under the bad debt deduction provisions of the same 
Revenue Act of 1918 and also in its very comprehen¬ 
sive summary of the judicially determined meaning 
of the term “debt.” The plaintiff, as liquidating 
agent of a bank, claimed as deductible losses in the 
years when made certain loans which were made by 
the bank to borrowers and which were not repaid to 
the bank. In deciding against the plaintiff the court 
said at page 937: 

“The question, then, is whether or not these so- 
called losses come within subdivisions 4 and 5 of 
section 234(a) of the Revenue Act of 1918 (Comp. 
St. Sec. 6336 1/8 pp). The act provides in section 
234(a), that in computing the net income of the 
corporation subject to the tax imposed by section 
230 (Comp. St. Sec. 6336 l/8nn) there shall be al¬ 
lowed as deductions 4 (4) losses sustained during 
the taxable year and not compensated for by in¬ 
surance or otherwise; (5) debts ascertained to be 
worthless and charged off within the taxable 
year.’ 40 Stat. at L. 1077. 

It would seem clear that a note due a bank for 
a loan is a ‘debt,’ and comes within the definition 
of that term. Bouvier says: 4 A sum of money due 
by a certain and expressed agreement’ is a debt. 
1 Bouv. Law Diet. 786. 4 In a purely technical 

sense, it is # * * a sum of money due upon 

contract, expressed or implied. In a large sense, 
the word means that which one person is bound 
to pay to another, or to perform for his benefit; a 
sum of money due from one person to another, 
whether money, goods or services; due; all that is 
due under any form of obligation or promise.’ 
17 C. J. p. 1373. 

There appears to be two classes of deductions 
under the statute: 4 (1) Losses sustained during 
the taxable year and not compensated for by in- 
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surancc or otherwise. (2) Bad debts ascertained 
to be worthless and charged off during the taxa¬ 
ble year.’ The inquiry, then, presents itself: Why 
did Congress find it necessary to specify these two 
classes of allowable deductions, if it did not have 
in mind a distinction between a worthless debt and 

a loss? A loss and a worthless debt mav amount 

* 

to the same thing, if the debt is charged off in 
time as required by statute; but Congress has said 
that, to entitle one to a deduction for a worthies^ 
debt, it must be ascertained and charged off dur¬ 
ing the taxable year. * • • 

The losses in the present case were nothing 
more than sums of money due upon express con¬ 
tracts, which the borrowers were bound to pay to 
the bank, and fall within the provisions of section 
234(a) (5) of the Revenue Act of 1918, which 
brings them under the class of ‘debts.’ If Con¬ 
gress had intended that worthless debts, not as¬ 
certained and charged off during the taxable year, 
should include ‘losses,’ it would have been very 
easy to have said so, and, where such intention is 
not so expressed, the difficulty in attempting to 
apply the provision of the statute as to ‘losses’ 
to ‘debts’ is that we are confronted with the other 
express provision of the statute requiring the tax¬ 
payer, before deductions can be allowed, to first 
ascertain and charge them off as worthless within 
the time. It would seem impossible to take any 
other view, and at the same time recognize the 
force and effect of section 234(a) (5). 

While I recognize the general rule of construc¬ 
tion of a taxing statute to be that doubts should 
be resolved in favor of the taxpayer and against 
the government (American Net & Twine Co. v. 
Worthington, 141 U. S. 468, 12 S. Ct. 55, 35 L. Ed. 
821; Gould v. Gould, 245 U. S. 151, 38 S. Ct. 53, 62 
L. Ed. 211), yet it seems clear to me that these 
loans involved are ‘debts,’ and, as they were not 
ascertained to be worthless and charged off dur- 
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ing the taxable years in question, the plaintiff is 
not entitled to have them classed as deductions.’’ 


In Unterberg & Co. Inc . vs. United States, decided 
by the Court of Claims on November 7, 1927, and not 
yet officially reported, the question arose under the 
provision of the excess profits tax act for 1917 which 
expressly excluded borrowed money from invested 
capital. The facts are stated in the following extract 
from the opinion of the court— 


“At the time of the dissolution of the partner¬ 
ship the net value of the respective interests of 
said partners therein was as follows: Israel Un¬ 
terberg, $296,638.35; William Slutske (whose 
name was later changed to William S. Slater), 
$96,394.72; and Israel L. Butler, $43,622.64. The 
authorized capital stock of the corporation was 
$200,000, which was distributed to the three mem¬ 
bers of the corporation in amounts equal to their 
respective contributions as stated above. The dif¬ 
ference between the amount of the stock so dis¬ 
tributed, and the total sum of the working cap¬ 
ital, said difference amounting to $236,655.71, was 
allowed by the partners to remain in the com¬ 
pany, for which the company executed and de¬ 
livered to each of the partners its note. These 
notes were identical in terms except as to name 
and amount. They were payable on a fixed date 
and bore interest from date at the rate of 6 per 
cent per annum payable semi-annually, with the 
privilege to said company of paying the principal 
at any time after May 1, 1917, on giving thirty 
days’ notice to the holder. Said notes contained 
the following provision: 

‘This note is one of three similar notes, bearing 
like date, amounting in the aggregate to the sum 
of two hundred and thirty-six thousand six hun- 
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dred and fifty-five 71 100 ($230,655.71) dollars, 
which have been issued by said company, and are 
to stand on an equal basis as obligations, without 
preference or priority of one over another. All of 
said notes are issued on condition that they shall 
be subordinate to the claims of the general busi¬ 
ness creditors of said company, and upon the liqui¬ 
dation or dissolution of said company, or upon the 
final distribution of its assets, such general busi¬ 
ness creditors shall be entitled to priority of pay¬ 
ment in full over said notes.’ 

An agreement was entered into between the 
three stockholders on April 17, 1917, which pro¬ 
vided for certain options to purchase the stock 
of the stockholders retiring from the business and 
it further provided that if said options were ex¬ 
ercised, said notes should also be purchased. 

On January 8, 1919, the authorized capital of 
plaintiff company was increased to $600,000, and 
on January 17, 1919, the stockholders surrendered 
to plaintiff said notes, and received in exchange 
therefor certain shares of the capital stock of 
plaintiff company. 

In its tax return for the taxable year, 1917, 
plaintiff based its tax upon an invested capital 
of $436,655.71, which included the total amount 
of said notes. The Commissioner of Internal Rev¬ 
enue assessed an additional tax of $15,812.04, on 
the ground that said notes represented borrowed 
money, and that the fund for which they were 
executed could not properly be included in in¬ 
vested capital. This action is for the recovery 
of said additional tax. * * * 

It is plaintiff’s contention that the notes un¬ 
der consideration represented a species of pre¬ 
ferred stock, and that the fund left with the com¬ 
pany in exchange therefor should properly be in¬ 
cluded in its invested capital. We are unable to 
agree with plaintiff’s theory on that point. The 
money left with the company belonged to the in- 
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dividuals. The notes provided for its repayment 
at a fixed time, with interest from date, payable 
semi-annually. The provision that the three notes 
were to stand on an equal basis, and that they 
should be subordinate to any claim of general 
creditors, does not in any wise affect the legal 
status of the transaction. It is nothing more nor 
less than a declaration of the legal requirements 
under the particular circumstances involved 
therein. Preferred stock entitled the holder to 
an interest in the assets of the corporation, with 
a voice in its management, and to the right to 
share in its surplus profits. The holder of these 
notes, as such, acquired no such rights or privi¬ 
leges. They were merely entitled to the payment 
of the notes in accordance with the terms thereof; 
and each of them was so paid, and endorsed across 
the face of the note ‘January 27, 1919. Stock issued 
in payment of these notes. David W. Pnterberg, 
secretary.’ The court holds that the fund, for 
which the notes involved herein were executed, 
was borrowed money, which is expressly excluded 
from consideration as invested capital.” 

The striking resemblance between the plaintiff’s con¬ 
tention in that case “that the notes under considera¬ 
tion represented a species of preferred stock” and the 
Hoard’s opinion in the present case that “these fund¬ 
ing notes, therefore, stand more in the nature of ad¬ 
ditional investments than in the nature of debts” will 
be instantlv noted. But there will likewise be noted 
the court’s curt rejection of such a contention, even 
though in the Vuterberg case , where the notes were 
expressly subordinated to the claims of general credi¬ 
tors, the argument in support thereof would be far 
stronger than in the present case where, on the con¬ 
trary, the notes were preferred obligations to the ex- 
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tent of the collateral and real estate by which they 
were secured. 

That a stockholder’s status as a bona fide creditor 
is in no wise affected bv the mere fact that he is a 
stockholder, or by any other facts which appear in the 
record of this case, is established beyond question by 
the many cases cited at 14 C. J. 848 in the support of 
the following summary found at that page— 


“Stockholders, as such, are not creditors of the 
corporation, but they may, by virtue of bona fide 
and independent dealings with the company, be¬ 
come creditors, and as such stand on an equality 
with, and possess all the rights and remedies of, 
any other creditor in securing, protecting, and en¬ 
forcing their claims, providing they have not lim¬ 
ited their right by agreement.” 


We call particular attention to the following cases 
which hold unequivoeably that a stockholder or direc¬ 
tor may become such a creditor by loaning or advanc¬ 
ing money to the corporation— 


Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, 
Taylor r. North Star Cold Mining Co., 79 Cal. 
285, 21 Pac. 753, 

lluey r. Patterson, (Calif.), 174 Pac. 939, 
Reichwald v. Commercial Hotel Co., 106 I1L 
439, 352, 

St. Louis Machine Works v. Kimball, 53 Ill. 
App. 636, 

Villere v. New Orleans Milk Co., 122 La. 717, 
48 Southern 162, 

Burke v. Sidra Bay Co., 116 Wis. 137, 92 N. W. 
568, 

Demple v. Carroll, 21 Wyo. 447, 135 Pac. 117. 
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In the Twin-Lick Oil Co. case the company having 
become financially embarrassed, a director loaned it 
$2,000 on a “note” which was “secured” by a deed 
of trust, and on default in payment, the security was 
sold and bought in for the creditor director’s benefit. 
The facts are on all fours with the present case with 
the single exception that in that case the good faith 
of the transaction was vigorously questioned whereas 
in the case at bar there is of course not the slightest 
suggestion of any such question. The Supreme Court, 
after expressing itself as satisfied that the loan had 
been made in good faith, held at pages 589-590: 


“While it is true that the defendant, as a di¬ 
rect or of the Corporation, was bound by all those 
rules of conscientious fairness which courts of 


equity have imposed as the guides for dealing in 
such cases, it cannot be maintained that any rule 
forbids one director among several from loaning 
money to the Corporation when the money is 
needed, and the transaction is open, and otherwise 
free from blame. No adjudged case has gone so 
far as this. Such a doctrine, while it would afford 
little protection to the Corporation against actual 
fraud or oppression, would deprive it of the aid 
of those most interested in giving aid judiciously, 
and best qualified to judge of the necessity of that 
aid, and of the extent to which it may safely be 
given * * . 

“If it be conceded that the contract bv which 

* 

the defendant became the creditor of the Company 
was valid, we see no principle on which the sub¬ 
sequent purchase under the deed of trust is not 
equally so.” 


In Reich wait? v. Commercial Hotel Co ., 10G Ill. 4.49, 
the court said at page 452: 
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“The circumstances of Ingraham being a stock¬ 
holder in the corporation, as he appears to have 
been, did not debar him from obtaining security 
for debts due to himself, to the exclusion of other 
creditors. Buell v. Buckingham & Co. supra; 
White-well v . Warner, 20 Vt. 425; Railroad Corn- 
gang v. Clayhorn , 1 Speer’s Eq. 562; Sargent v. 
Webster, 13 Mete. 407.” 

(d) Ridings of the Appellee Commissioner 

It would seem that the appellee Commissioner can 
scarcely question the correctness of our position that 
the funding notes represented debts, as the records 
show that lie is in full accord with all the tax cases 
which we have cited under this point. 

In every one of those cases the decision has either 
sustained his own original determination, as in the 
Appeal of Portland Railway, Light & Power Co., Pow¬ 
ers Manufacturing Company v. Commissioner, Porter 
v. United States, and Unterberg v. United States, or 
else he himself has formally and voluntarily announced 
his acquiescence in the decision, as in Appeal of E. C. 
Hal lam (acquiescence published in Cumulative Bulle¬ 
tin 1V-2, p. 1) and Holmes Ires v. Commissioner (ac¬ 
quiescence published in weekly Bulletin VI-33, page 
1). He has also formally approved the Porter case 
and the Unterberg case by publishing them as T. D. 
4078 and T. D. 4121 respectively. 

To the same effect also are those of his rulings in 
similar cases which have been voluntarily published 
by him. Closest in point is I. T. 1901 (reported in 
Cumulative Bulletin III-l, page 120). In that case 
the question was whether amounts “advanced” by the 
majority stockholder of a corporation to pay the neces- 
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sary expenses of the corporation in order to keep it 
going (facts on all fours with those in the present 
case) were deductible by him as business expenses, and 
the Commissioner ruled: 


“Strictly speaking, the business to which those 
expenses pertained was not his business but that 
of the corporation, in spite of the fact that he 
owned the controlling interest in the stock and 
that the corporation was what might be termed 
a 4 one-man’ company. The receipt by the tax- 
paver of demand notes to cover advances made by 
him to the corporation shows that he regards these 
sums neither as gifts nor as contributions to the 
capital of the corporation, but as loans to it. As 
long as the corporation is a going concern and 
there is a reasonable hope that eventually the 
amount of the advances may be repaid, it can not 
be said that the amounts were deductible from 
the taxpayer’s gross income as bad debts, which 
this office regards as the only theory upon which 
the amounts advanced to the corporation would 
become deductible from gross income.” 


Along the same lines in G. C. M. 938-A, paragraph 
XIV (Weekly Bulletin YI-42, page (i) where the ques¬ 
tion whether a reserve for bad debts could be applied 
to loans and notes arose under a later act which au¬ 
thorized a bad debt deduction to be taken either out¬ 
right or through a reserve, he held: 


“Loans and notes, as they represent debts, 

should be included under the reserve method. 
There is no basis for excluding them under one 
method and allowing them under another.” 
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(e) Summary 

Because of the controlling findings of fact by the 
Board, the uniformity of the decisions of the courts, 
the Board, and the appellee Commissioner, and the 
utter unreasonableness of any other conclusion, we 
submit that this Court should approve the conclusion 
in the dissenting opinion below that ‘‘the liability of 
the Atlantic & Birmingham Construction Company to 
the petitioner arose from money advanced and con¬ 
stituted an indebtedness to it” and that “the deduc¬ 
tion to which the petitioner is entitled is on account 
of a worthless debt” in which event, as we now pro¬ 
ceed to point out in Point II, the appellant “is there¬ 
fore not limited to the March 1, 1913, value but may 
deduct the entire indebtedness. , ’ 

II. The deduction allowed for a bad debt is not lim¬ 
ited to the March 1, 1913, value of the debt. 

Section 214 (a) of the Revenue Act of 1918 (40 Stat. 
11)(>7), in effect for the taxable year 1920 here in ques¬ 
tion, in addition to providing in general terms for 
the deduction of losses sustained during the year, in¬ 
cluded a special provision as to bad debts as follows: 

“Sec. 214(a). That in computing net income 
there shall be allowed as deductions: * 

(7) Debts ascertained to be worthless and 
charged off within the taxable year;” 

This special provision with regard to bad debts and 
the almost identical provisions in the earlier and later 
acts have been uniformly interpreted by the courts and 
by the Board of Tax Appeals as meaning exactly what 
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they say, viz.—that the full unsatisfied amount of a 
debt so ascertained to be worthless and charged off 
is deductible, regardless of whether the debt existed 
on March 1, 1913, (the date used as a basis for so many 
income tax valuations): 

Plant v . Walsh , 280 Fed. 722, 

Appeal of Boas , 2 B. T. A. 522, 

Appeal of Nixon , 2 B. T. A. 524, 

Appeal of Blaekie , 2 B. T. A. 747, 

Appeal of Boulden , 7 B. T. A. 490. 

In the Plant ease the deduction was claimed under 
the Act of 1913, in the Nixon , Blaekie, and Boas eases 
under this same § 214 (a) (7) of the Revenue Act of 
1918, and in the Boas case under the corresponding 
section of the Revenue Act of 1921, In all of these 
cases the full amount of debts existing on March 1, 
1913, were allowed as a basis for deductions without 
any limitation to the March 1, 1913, value of the debt, 
or any requirement that the value on that date be es¬ 
tablished as is required in the case of deductions for 
losses of any other kind (Co-operative Foundry Co., 
2 B. T. A. 888). Thus in Plant v. Walsh it was held: 

“The next question arises in the following man¬ 
ner: The taxpayer took as a deduction on his re¬ 
turn for the year 1913, the sum of $43,749.16, 
alleged to be five-sixths of the amount at which 
certain corporate bonds, ascertained to be worth¬ 
less during the year 1913 and charged off on 
December 31st of that year, stood on the taxpay¬ 
er’s books on March 1, 1913. The plaintiff con¬ 
tends that this deduction was justified under sec¬ 
tion 2B, subdivision 5, of the Act of October 3, 
1913, which provided that in computing net in- 
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come for the purpose of the normal tax, there 
should be allowed as a deduction: 

“ ‘Fifth, debts due to the taxpayer actually as¬ 
certained to be worthless and charged off within 
the year.’ 

“Section 2D provides in part that the income 
tax shall be computed upon the remainder of the 
net income of each person subject thereto accruing 
during each preceding calendar year ending De¬ 
cember 31st, after making the deductions allowed 
by law: 

“ ‘Provided however, that for the year ending 
December 31, 1D13, said tax shall be computed on 
the net income accruing from March first to De¬ 
cember 31, 1913, both dates inclusive, after de¬ 
ducting five-sixths only of the specific exemptions 
and deductions herein provided for.’ 

“The defendant contends that the taxpayer is 
entitled to charge off only the amount of the ac¬ 
tual value of the bonds on March 1, 1913; that the 
burden is on the taxpayer to establish this amount, 
and since there is no evidence to show what the 
bonds were actually worth on that date the entire 
deduction should be disallowed. 

“The plaintiff contends that all the statute re¬ 
quires him to prove is that the debt was ascer¬ 
tained to be worthless and charged off within the 
year 1913. This he has done by the undisputed 
evidence. The effect of so construing the statute 
may be to permit the taxpayer to deduct five- 
sixths of a loss accruing prior to the commence¬ 
ment of the taxable period, so that the return will 
not reflect his entire income for that period. But 
Congress has the right to do this, and has 
done it if the statute is to be literally construed. 
Tn case of doubt a tax law should be construed in 
favor of the taxpayer. Gould v. Gould, 245 IT. S. 
151. 38 Sup. Ct. 62 L. Ed. 211. Therefore I con¬ 
clude that the taxpayer’s contention should be sus¬ 
tained.” 
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The correctness of the interpretation announced in 
Plant v. Walsh is established beyond any possibility 
of question as is shown by a series of considerations 
which cover every aspect from which the matter might 
be approached: 

1. (This decision in the case of Plant v. Walsh was 
not appealed by the Government. 

2. The interpretation announced in that case, de¬ 
cided in 1922, must be considered as having been ac¬ 
cepted and ratified by Congress, which in Section 214 
(a) (7) of the Revenue Act of 11)24 (43 Stat. 270) and 
Section 214 (a) (7) of the Revenue Act of 1926 (44 
Stat. —) has twice subsequently reenacted in identical 
words the same provision as that quoted above from 
Section 214 (a) (7) of the Revenue Act of 1918, and 
“it is presumed that the legislature, in passing tlie 
latter law, knew what the judicial construction was 
which had been given to the words of the prior enact¬ 
ment” (Seiving Machine Companies* case, 18 Wall. 
553, 584). 

3. All of the decisions of the Board of Tax Appeals 
to the same effect which are cited above have been 
consistently and formally acquiesced in by the same 
Commissioner of Internal Revenue who is the appellee 
in the present case. Announcement of said acquies- 
cences have been officially published by him as fol¬ 
lows : 

Appeal of Boas , Cumulative Bulletin IV-2, page 1, 

Appeal of Nixon , Cumulative Bulletin IV-2, page 4, 

Appeal of Blackie, Cumulative Bulletin V-l, page 1, 

Appeal of Boulden, Weekly Bulletin VI-42, page 1. 

The full significance of such formal acquiescence is 
plainly stated in the following announcement carried 



27 


regularly in the front of each of the weekly Bulletins 
published by the Commissioner (italics ours): 

“In order that taxpayers and the general public 
may be informed as to whether or not the Com¬ 
missioner has acquiesced in a decision of the 
Board of Tax Appeals disallowing a tax deter¬ 
mined by the Commissioner to be due, announce¬ 
ment will be made in the weekly Bulletin at the 
earliest practicable date. Decisions so acquiesced 
in should he relied upon by officers and employees 
of the Bureau of Internal Revenue as precedents 
in the disposition of other cases before the 
Bureau.” 


4. The Plant case was decided in 1922, and in the 
first general revision of the income tax regulations 
after that date this same Commissioner of Internal 
Kevenue, who is appellee in the present case, further 
acquiesced therein by revising his later regulations so 
as to accord with the decision in that case. Article 151 
of Regulations 45 under the Revenue Act of 1918 pro¬ 
vided that (italics ours): 


“In the case of debts existing prior to March 
1, 1913, only their value on that date may be de¬ 
ducted upon subsequently ascertaining them to 
be worthless.” 

and Article 154 of the same Regulations provided that 
(italics ours): 

“Where bonds purchased before March 1, 1913, 
depreciated in value between the date of purchase 
and that date, and were in a later year ascertained 
to be worthless and charged off, the owner is enti¬ 
tled to a deduction in that year equal to the value 
of the bonds on March 1 , 1913 ” 
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and identical provisions are found in the same num¬ 
bered articles of Regulations G2 under the Revenue 
Act of 1921. All of these articles relate to the deduc¬ 
tion for bad debts. In Regulations 65, promulgated 
October 6, 1924, under the Revenue Act of 1924, and in 
Regulations 69, promulgated under the Revenue Act 
of 1926 and still in effect for the current year, the pro¬ 
vision quoted above from Article 151 of the earlier 
regulations is omitted outright, and in Article 154 of 
both Regulations 65 and 69 the provision from the 
earlier Article 154 is revised to provide that (italics 
ours): 


“Where bonds purchased before March 1, 1913, 
depreciated in value between the date of purchase 
and that date, and were in a later year ascertained 
to be worthless and charged off, the owner is en¬ 
titled in that year to a deduction equal to the cost 
of the bonds/* 

It has long been recognized in connection with the 
administration of our internal revenue laws that when 
a regulation which interprets a statute is changed with¬ 
out the change being occasioned by any new provision 
of the statute, the new regulations (which obviously 
must be presumed to be the correct interpretation) 
speak from the effective date of the statute even though 
previously a different ruling had been promulgated 
(Commissioner’s Ruling known as A. R. R. 8226, re¬ 
ported in Cumulative Bulletin II1-2, page 116). 

5. The decision of the Board which is here on appeal 
is unanimous in its necessary implication that a de¬ 
duction for a bed debt is not limited to the 1913 value, 
as otherwise there would have been no occasion for the 
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bolding by the majority that the funding notes were 
not debts. 


Any seeming confusion in the record of the present 
case becomes somewhat understandable in the light of 
the earlier and erroneous rulings referred to above. 
In particular the injection into the case in the Revenue 
Agent’s report (R. 34) of the March 1, 1913, value is 
fully explained when we note that the Agent’s report 
was dated January 17, 1924 (R. 27) which was a num¬ 
ber of months prior to the first promulgation of the 
revised regulations on October 6, 1924. 

III. The decision of the Board should be reversed 
and final judgment entered that the deficiency is only 
$3,480.99. 

We submit, therefore, that all the funding notes held 
by appellant represented debts within the meaning of 
the statute (Point I), and that he is therefore not lim¬ 
ited to the March 1, 1913, value, but is entitled to a de¬ 
duction of the full amount ascertained to be worthless 
(Point 11), i. e., he is entitled to a deduction of $32,- 
983.24 instead of only $10,070.02 as has been allowed. 

The power and jurisdiction of this Court in such a 
case is full and complete, and under Section 1003 (b) 
of the Revenue Act of 1926 (44 Stat. 110) it is pro¬ 
vided that 

“(b) Upon such review, such courts shall have 
power to affirm or, if the decision of the Board is 
not in accordance with law, to modify or to reverse 
the decision of the Board, with or without remand¬ 
ing the case for a rehearing, as justice may re¬ 
quire.’’ 
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In accordance with the decision of the Board the 
deficiency here appealed from was recomputed on the 
following basis: 

Total amount of funding notes (R. 32)... $34,293.57 

First and final dividend. 1,310.33 

Total ascertained to be worthless and 

claimed as a deduction (R. 30). $32,983.24 

Deduction allowed: 

In Revenue Agent’s report and Commis¬ 
sioner’s audit (R. 30, 3(i)... $3,957.31 

$1,553.32 funding note of 1915 

valued at 20 (R. 14-15). 310.60 

$6,402,05 funding notes of 1915 

at face amount (R. 14-15)... 6,402.05 

- 10,670.02 

Balance not allowed and claimed on this 
appeal to be deductible. $22,313.22 

In the final order of the Board redetermining the 
correct amount of the deficiency (R. 14-15) the de¬ 
ficiency was computed as follows: 

Net income subject to surtax. $96,989.28 

Surtax on $96,989.28. 22,074.97 

Less 2% tax paid at source.... $946.71 

tax previously assessed... 8,405.68 

- 9,352.39 

Deficiency. $12,722.58 

If the additional deduction of $22,313.22 is allowed 
the reeomputation would be as follows: 
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Net income previously used. $96,989.28 

Less additional deduction. 22,313.22 


$74,676.06 

Surtax on $74,676.06. $12,833.38 

Less taxes paid at source and previously 
assessed . 9,352.39 


Deficiency . $3,480.99 


Inasmuch as all of the necessary facts have already 
been found and appear in the record, there seems no 
occasion to remand for a rehearing, and we submit 
therefore that in accordance with Section 1003(h) this 
Court should reverse the decision of the Board, and 
that final judgment should be entered to the effect that 
the deficiency is only $3,480.99. 

Respect fully submi 11 ed, 

James Craig Peacock, 

John W. Townsend, 

Attorneys for Appellant. 

Wheaton Kittredge, 

Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 


No. 4675 


David 


Charles F. Ayer, appellant 

v. 

H. Blair, Commissioner of Internal 
Revenue, appellee 


OX REVIEW OF DECISIOX OF THE EXITED STATES HOARD 

OF TAX AFTEALS 


BRIEF FOR APPELLEE 
JURISDICTION 

Appeal was taken from a decision of the United 
States Board of Tax Appeals under Sections 1001-3 
of the Revenue Act of 1926 (C. 27, 44 Stat. 9, 109) 
and is filed in this court by stipulation (R. 18) 
under Section 1002 of that Act. The present ap¬ 
peal was tiled on November 23, 1927, within six 
months after September 14, 1927, when the first 
determination of the Board was made (R. 14), and 
October 11, 1927, when a final order determining 
the deficiency was entered (R. 14-15). 

STATEMENT OF FACTS 

On June 25, 1925, the Commissioner of Internal 

Revenue, the appellee herein, sent to the taxpayer, 

(i) 
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Charles F. Ayer, the appellant herein, by registered 
mail a letter notifying the taxpayer of the Com¬ 
missioner’s determination of a deficiency in his in¬ 
come tax for the calendar year 1920 in the amount 
of $16,238.64. Thereafter, and within sixty days 
from the mailing of said letter, the taxpayer filed a 
petition with the United States Board of Tax Ap¬ 
peals in which it was alleged that the Commissioner 
had committed error in his determination of such 
deficiency. 

A hearing on the petition was held before* the 
United States Board of Tax Appeals on October 26, 
1926, and on June 14, 1927, the Board rendered its 
decision in the case. On October 11, 1927, the 
Board issued its final order of redetermination in 
which the 1920 deficiency in tax is found to be 
$12,722.58. 

This appeal relates only to the amount of the de¬ 
duction allowable to the taxpayer in 1920 with re¬ 
spect to the loss of advances or payments of $32,- 
983.24 later evidenced by certain “funding notes” 
issued to him by the Atlantic and Birmingham Con¬ 
struction Company. “Funding notes” in the 
amount of $26,338.22 were issued to taxpayer on 
May 1, 1912, the balance being issued after March 
1, 1913. The “funding notes” issued May 1, 1912, 
were determined to be worth 20% of their face 
value on March 1,1913, 80S of the loss taking place 
prior to that date (R. 34), finding of facts of Board 
of Tax Appeals, undisputed by appellant. (Ap¬ 
pellant’s Brief p. 2.) 
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The Atlantic and Birmingham Construction 
Company was organized in 1905. The principal 
activity for which it was organized was the con¬ 
struction of the Atlanta, Birmingham & Atlantic 
Railroad. (R. 22.) During the years 1905 to 
1908, the taxpayer, Charles F. Ayer, the appellant 
herein, acquired, at a cost of $80,385.20, eight hun¬ 
dred shares of stock in the Construction Company. 
(R. 10, 22.) 

By 1908, the Construction Company had become 
heavily indebted. It did not have adequate funds 
either to continue its construction undertaking or 
to pay the interest accruing on its indebtedness. 
The several stockholders of the company agreed to 
advance to it such funds as would enable it to con¬ 
tinue its activities and to avoid foreclosures. (r. 
10, 19-20.) The stockholders hoped in that way 
to save their original investment as well as their 
subsequent advances. (R. 20.) These advances 

were made bv the several stockholders in amounts 

%/ 

proportionate to their stock ownership. (R. 25.) 
The advances were made at first on open accounts; 
later they were covered by “funding notes. ” (R. 

19.) 

Prior to April 30, 1912, the taxpayer had ad¬ 
vanced under the stockholders’ agreement the sum 
of $20,038.22 and had been credited with interest 
thereon to the extent of $300.00. On May 1, 1912, 
he received from the company its so-called fund¬ 
ing notes of 1912 in the aggregate ‘ amount, 
$26,338.22. (R. 11.) 
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On October 31, 1912, the taxpayer advanced to 
the company on an open account the further sum 
of $1,553.32. (R. 11.) 

Between April 28, 1913, and April 30, 1915, the 
taxpayer advanced to the company on open account 
an aggregate further sum of $6,402.05. (R. 11.) 

On May 1, 1915, the taxpayer received from the 
company its so-called funding notes of 1915 in an 
amount equal to the sum of the advances mentioned 
in the two preceding paragraphs, $7,955.37. 


(R. 11.) 

The funding notes of 1912 had a value on March 
1, 1913, equivalent to 20 per cent of their face. 
(R. 13.) 

In 1915, all of the property of the Atlanta, Bir¬ 
mingham & Atlantic Railroad was sold in fore¬ 
closure. That enterprise as well as the Construc¬ 
tion Company had then proved to be failures. 
(R. 11.) 

The funding notes of 1912 were secured by cer¬ 
tain assets of the Construction Company. There 
was a further agreement that any surplus of col¬ 
lateral security should be held as security for the 
funding notes of 1915. (R. 11.) 

By 1916, it was known that a large portion of the 
pledged security was worthless. (R. 12.) 

In 1916, the aggregate outstanding funding notes 
of 1912 amounted to $1,963,610.32; and the aggre¬ 
gate outstanding funding notes of 1915 amounted 
to $644,259.84. (R. 11.) 
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By 1920, there had been realized out of the 
pledged security all that was possible, $97,728.66, 
and this amount was distributed in that year pro 
rata among the holders of the notes of 1912. The 
taxpayer received in that distribution the sum of 
$1,310.33. (R. 12.) 

In making his 1920 income-tax return, the tax¬ 
payer claimed as a deduction allowable for that 
year the $32,983.24 difference between the aggre¬ 
gate face value of the notes of 1912 and 1915 alike, 
$34,293.57, and the amount received as his share in 
the liquidation of the pledged collateral, $1,310.33. 
(R. 30, 34.) 


In his audit, the Commissioner of Internal Rev¬ 
enue, the Appellee herein, allowed to the taxpayer 
a deduction of $3,957.31 measured by the difference 
between the March 1, 1913 value of the funding 
notes of 1912 and the amount realized by the tax¬ 
payer in the 1920 liquidation of the security. The 
funding notes of 1915, being secured only by the 
surplus collateral, if any, surviving the liquidation 
of the 1912 issue, were believed to be worthless when 
issued. (R. 34.) 

The Board of Tax Appeals approved the deter¬ 
mination of the Commissioner in so far as the Com¬ 
missioner had computed the loss sustained in con¬ 
nection with the 1912 notes on the basis of the March 
1,1913, value thereof; it held, however, that the tax¬ 
payer was entitled to a further deduction in 1920 
measured by the $6,402.03 invested since March 1, 
1913, in the funding notes of 1915. 
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The taxpayer now assigns as error the refusal of 
the Board to hold that he was entitled to a deduction 
measured bv the face value of his advances made 
prior to March 1,1913, instead of the March 1,1913, 
value of the rights acquired in exchange for these 
advances. 

THE QUESTION INVOLVED 


The only question involved in the instant case is 
whether taxpayer in computing his 1920 income tax 
mav deduct as a bad debt the full face value of notes 
acquired prior to March 1,1913, when the face value 
of said notes was onlv 20% of their face value on 
that date, or whether the fair value (20%) on that 
date is the proper basis for ascertaining the deduc¬ 
tion. 

The taxpayer uses much of his brief in arguing 
that the “funding notes” in question are a debt and 
not an investment. It is the position of the appel¬ 
lee that it is immaterial whether they be regarded 
as debt or investment, because in either case the 
basis for ascertaining the deduction is the fair 
value of the debt or investment on March 1, 1913. 
The appellee will therefore for the purpose of the 
argument accept the view of appellant that the 
“funding notes” are a “debt,” and will argue that 
the charging off of said debt is a disposition of 
property under Section 202 (a) of the Revenue Act 
of 1918, and that the basis for ascertaining the loss 
sustained is the fair value on March 1, 1913. 
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ference between losses due to worthless debts, and 
losses due to destruction, depreciation in value, etc. 
of other kinds of property (Electric Reduction Co. 
v. Lcwellyn, 11 F. (2d) 493) ; that all of such prop- 
eries to which Section 202 (a) applies are grouped 
together in Section 214 (4), (5), (6) and (7) ; that 
the Act provides no distinction in the basis for ascer¬ 
taining the various property losses to be deducted, 
the only provision for such basis for property ac¬ 
quired before March 1, 1913, being in Section 202 
(a), supra. It is further urged that there is no 
logical reason why taxpayer should be allowed a 
greater proportionate deduction for losses due to 
worthless debts than for other property losses, or 
that in the case of worthless debts, losses occurring 
during years for which no tax could be levied on 
gains (prior to 1913) may be deductible especially 
when no such deduction is allowable with other 
property losses. 

Moreover, the construction placed upon the Act 
by the (Jovernment as promulgated in regulations 
has been impliedly adopted by subsequent enact¬ 
ments of Congress. 

It is urged, therefore, that the Hoard of Tax Ap¬ 
peals was correct in adopting the March 1, 1913, 
value as the basis of ascertaining the loss and, that 
the dissenting opinion of a majority of the Hoard 
(R. 13-14.) was in error in assuming that in the case 
of loss from a worthless debt, as distinguished from 
other property losses, the entire amount thereof is 
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The taxpayer now assigns as error the refusal of 
the Board to hold that he was entitled to a deduction 
measured by the face value of his advances made 
prior to March 1,1913, instead of the March 1,1913, 
value of the rights acquired in exchange for these 
advances. 

THE QUESTION INVOLVED 

The only question involved in the instant case is 
whether taxpayer in computing his 1920 income tax 
mav deduct as a had debt the full face value of notes 
acquired prior to March 1,1913, when the face value 
of said notes was only 20% of their face value on 
that date, or whether the fair value (20% ) on that 
date is the proper basis for ascertaining the deduc¬ 
tion. 

The taxpayer uses much of his brief in arguing 
that the “funding notes” in question are a debt and 
not an investment. It is the position of the appel¬ 
lee that it is immaterial whether they be regarded 
as debt or investment, because in either case the 
basis for ascertaining the deduction is the fair 
value of the debt or investment on March 1, 1913. 
The appellee will therefore for the purpose of the 
argument accept the view of appellant that the 
“funding notes" are a “debt,” and will argue that 
the charging off of said debt is a disposition of 
property under Section 202 (a) of the Revenue Act 
of 1918, and that the basis for ascertaining the loss 
sustained is the fair value on March 1, 1913. 
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STATUTES INVOLVED 


Revenue Act of 1918 (C. 18, 40 Stat. 1057, 10(30, 
1062, 1064, 1066) : 

Section 210. That * * * there shall be 
levied, collected, and paid for each taxable 
year upon the net income of every individual 
a normal tax * * *. 

Section 211 (a). That * * * in addition 
to the normal tax * * * there shall be 

levied, collected, and paid for each taxable 
year upon the net income of* every individ¬ 
ual, a surtax * * *. 

Section 212 (a). That in the case of an 
individual the term “net income'’ means the 
gross income as defined in section 212, less 
the deductions allowed bv section 214. 

Section 214 (a). That in computing net 

income there shall be allowed as deductions: 
* * * 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade or business. 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in anv transaction 
entered into for profit, though not connected 
with the trade or business; but in the case of 
a nonresident alien individual only as to such 
transactions within the United States. 

(6) Losses sustained during the taxable 
year of property not connected with the 
trade or business (but in the case of a non¬ 
resident alien individual only property with¬ 
in the United States) if arising from fires, 
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storms, shipwreck, or other casualty, or from 
theft, and if not compensated for by insur¬ 
ance or otherwise. 

(7) Debts ascertained to be worthless and 
charged off within the taxable year. 

(8) A reasonable allowance for the ex¬ 
haustion, wear and tear of property used in 
the trade or business, including a reasonable 


allowance for obsolescence; * * *. 

Section 202. (a) That for the purpose of 
ascertaining the gain derived or loss sus¬ 
tained from the sale or other disposition of 
property, real, personal, or mixed, the basis 
shall be— 

(1) In the case of property acquired be¬ 
fore March 1, 1912, the fair market price or 
value of such property as of that date; and 

(2) In the cast* of property acquired on or 

after that date, the cost thereof. * * 


SUMMARY OF ARGUMENT 


Section 202 (a) of the Revenue Act of 1918 pro¬ 
vides that in ascertaining the loss sustained from 
the sale or other disposition of property acquired 
before March 1, 1912, the fair value on that date 
shall be the basis for ascertaining the loss. Ap¬ 
pellee urges that a debt, evidenced by “funding 
notes” as in the present case, is “property” (In re 
Daly's Estate . 91 X. V. S. 858, 802; Clawson v. 
State , 129 Wis. 650, 654), and that taxpayer sus¬ 
tains a loss under the above section when the prop¬ 
erty debt becomes worthless and is charged off. Tv 
is further agreed that there is no fundamental dif- 
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ference between losses due to worthless debts, and 
losses due to destruction, depreciation in value, etc. 
of other kinds of property (Electric Reduction Co. 
v. Lcwcllyn, 11 F. (2d) 493); that all of such prop- 
eries to which Section 202 (a) applies are grouped 
together in Section 214 (4), (5), (6) and (7) ; that 
the Act provides no distinction in the basis for ascer¬ 
taining the various property losses to be deducted, 
the only provision for such basis for property ac¬ 
quired before March 1, 1913, being in Section 202 
(a), supra. It is further urged that there is no 
logical reason why taxpayer should be allowed a 
greater proportionate deduction for losses due to 
worthless debts than for other property losses, or 
that in the case of worthless debts, losses occurring 
during years for which no tax could be levied on 
gains (prior to 1913) may be deductible especially 
when no such deduction is allowable with other 
property losses. 

Moreover, the construction placed upon the Act 
by the Government as promulgated in regulations 
has been impliedly adopted by subsequent enact¬ 
ments of Congress. 

It is urged, therefore, that the Hoard of Tax Ap¬ 
peals was correct in adopting the March 1, 1913, 
value as the basis of ascertaining the loss and, that 
the* dissenting opinion of* a majority of the Board 
(R. 13-14.) was in error in assuming that in the case 
of loss from a worthless debt, as distinguished from 
other property losses, the entire amount thereof is 
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the basis of the deduction, irrespective of the March 
1,1913, value. 

ARGUMENT 

I 


Net loss from worthless debts charged off within taxable 
year where debt acquired prior to March 1, 1913, ascer¬ 
tained on basis of fair value of debt on March 1, 1913 


On May 1, 1912. taxpayer received “funding 
notes'* in the aggregate amount of $20,338.22, cov¬ 
ering advances made prior to that date (and inter¬ 
est thereon) to the Atlantic and Birmingham Con¬ 
struction Company (R. 11). \u his 1920 income 
tax return, taxpayer deducted the above amount 
together with subsequent “funding notes** as a 
debt ascertained t<> be worthless and charged off 
within the taxable vear. The “funding notes** of 
May 1, 1912, were, on March 1, 1913, worth 20% 
of their face value. (R. 34, valuation of 20% us of 
March 1, 1913, found by the Board, undisputed by 
appellant. See appellant's Brief, p. 2.) 

The appellee contends that taxpayer, under the 
1918 Revenue Act, in charging off worthless debts, 
is entitled to deduct onlv on the basis of the fair 
value of the debt on March 1, 1913, where the debt 
is acquired prior to that date. 

Section 202 (a) of the Revenue Act of 1918, 
supra, provides as follows: 

Section 202 (a). That for the purpose of 
ascertaining the gain derived or loss sus¬ 
tained from the sale or other disposition of 
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property, real, personal, or mixed, the basis 
shall be— 

(1) In the case of property acquired be¬ 
fore March 1, 1913, the fair market price or 
value of such property as of that 
date; * * * 

That a debt, and the “funding notes” evidencing 
the debt are - property is obvious. In the case of 
Daly's Estate, 91 X. V. S. 858, 8(>2, a “ debt ” was 
held to be “property" under a law imposing a tax 
oil the transfer of real and personal property. 

In Ctaw son v. State , supra, a promissory note 
was held to be property under a criminal statute 
punishing the obtaining by false pretenses any 
money, goods, wares, merchandise, or “other prop¬ 
erty.’’ 

That a loss is sustained is, of course, the only 
basis for the deduction, and the debt (property) is 
disposed of by charging it off on the books, thereby 
reducing the book assets by the amount of the debt. 

In Electrie /{eduction Co. v. Lcwcllyn, 11 F. (2d) 
493, the Circuit Court of Appeals for the Third 
Circuit said: “Every worthless debt is a loss.” 

Section 202(a) supra obviously applies the de¬ 
duction of losses under section 214, the relevant sub¬ 
sections of which are set out as follows: 

Section 214 (a). That in computing net in¬ 
come there shall be allowed as deductions: 
***** 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
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or otherwise, if incurred in trade or busi¬ 
ness. 

(5) Losses sustained during the taxable 

year and not compensated for by insurance 

or otherwise, if incurred in anv transaction 

entered into for profit, though not connected 

with the trade or business; but in the case of 

a nonresident alien individual onlv as to such 

% 

transactions within the United States. 

((>) Losses sustained during the taxable 
year of property not connected wit h the t rade 
or business (but in the case of a nonresident 
alien individual only property within the 
United States) if arising from lires, storms, 
shipwreck, or other casualty, or from theft, 
and if not compensated for by insurance or 
otherwise. 

(7) l)(*bts ascertained to be worthless and 

charged off within the taxable vear. 

< » • 

The word “losses" is used under subsections (4), 
(f>), ((>). It is implied in subsection (7) which re¬ 
quires that the debt be “ascertained to be worth¬ 
less," and the word “loss" is omitted merelv to 

%/ 

give way to a more* ready expression to the effect 
that a debt must be a total and final loss before it 
can be deducted. Obviously, if there is any possi¬ 
bility of collection the debt can not be charged off 
until this possibility is exhausted. Thus, “worth¬ 
less" is substituted for total and final loss. 

It is significant that Congress has grouped to¬ 
gether in successive subsections the only kinds of 
losses to which Section 202 (a) could possibly 
apply. As already shown, the words of Section 
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202 (a) apply to debts under subsection (7) as well 
as (4) to losses incurred in trade or business; (5) 
to losses in transactions entered into for profit; 
and (6) losses arising from fires, etc. 

There is nothing in the statute to the effect that 
section 202 (a) shall not apply to debts under Sec¬ 
tion 214 (7). 

Nor is there any distinction in principle between 


losses suffered from worthless bad debts and losses 


from the sale or disposition of any other property. 

In Electric Reduction ('o. v. Lciccllyn, 11 F. (2d) 
493 (C. (\ A. 3d), the court said (p. 494): 


Congress doubtless had in mind a distinc¬ 
tion between a loss and a worthless debt. 
Every -worthless debt is a loss, but not every 
loss is a worthless debt. Every worthless 
debt is allowed as a deduction, if it is ascer¬ 
tained to be worthless, and is charged off 
within the taxable year. So far us the ul- 
lowunee as u deduction is concerned , a loss 
and a worthless debt amount to the same 
thing, if the latter is charged off on time. 
(1 talics supplied.) 


The Supreme ('ourt agreed with the (\>urt of Ap¬ 
peals to the effect that tin* worthless contract gave 
rise to a loss deductible as such and without refer- 



1918. Lewetlyn v. Electric Reduction Company , 
48 Sup. Ct. 63. 

Under the income tax laws, Congress has never 
sought to make the gross income of the taxpayer 
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the basis of the lew. It has always allowed as 
deductions from gross income certain expenses in¬ 
curred, losses sustained, and contributions made by 
the taxpayer. 

The individual deductions provided for by Sec¬ 
tion 214 (a) of the Revenue Act of 1918, the law 
in effect during tin* taxable vear here involved, mav 
be divided into two precise groups; (1) those al¬ 
lowed with respect to expenditures incurred during 
the taxable year; and (2) those allowed with respect 
to former outlays of capital incurred in the acquisi¬ 
tion of property or property rights lost, abandoned, 
or exhausted, in whole or in part, during the taxable 
vear. There are no others. 

Within the first group fall business expenses, in¬ 
terest, taxes, and charitable contributions; within 
the second group fall losses sustained in trade or 
business, losses sustained in a transaction entered 
into for profit, losses resulting from tiro, storm, 
shipwreck, or theft, worthless debts charged off, 
depreciation, amortization, depletion, and shrinkage 
of inventorv. There are no others. 

The deductions falling within the second group 
are, without exception, based upon a loss of prop¬ 
erty. The loss giving rise to the allowable deduc¬ 
tion mav be the result of a sale; it mav be the re- 

• r %> 

suit of a fire, storm, shipwreck, or theft; it may 
arise in connection with the abandonment of worth¬ 
less assets, tangible or intangible; it may result 
from the wear and tear of machinerv or the extrac- 
tion of a natural resource; it may arise as a loss of 
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productive value or the loss of inventory value due 
to the abrupt teimination of the war. Whatever 
may he the circumstances under which a taxpayer 
has been deprived of his prior accumulation of 
wealth, in whole or in part, or of certain assets in 
which that wealth had been invested, the departure 
of the asset or of its useful value, in whole or in 
part, without an adequate return of the investment 
has inflicted upon tlu* taxpayer a loss which, in most 
cases, Congress has recognized as justifying a de¬ 
duction allowable in the computation of net income. 

In the instant case, the several stockholders ad¬ 
vanced their money to the Construction Company 
believing that by so doing they would realize profits 
on their original investment as well as a return of 
their several advances. The project proved a fail¬ 
ure, however, and a loss was sustained. Only 20% 
of this loss, however, was sustained after March 1, 
1912, the date which Congress fixed as the basis for 
the ascertainment of value of property. What rea¬ 
son can he suggested for the alloicancc of a greater 
deduction to this taxpayer than to another whose 
property was physically destroyed. Logic suggests 
none, and Congress made no such distinction. 

Section 202 (a) provides the basis for the deduc¬ 
tion of all property losses whore the property was 
acquired prior to March 1,1913. The obvious fun¬ 
damental theory forming the basis for the allow¬ 
ance of the deductions is that the taxpayer should 
be allowed to deduct losses which occured in any of 
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the Years during which there would have been a tax 
on gains. There was no reason to permit a deduc¬ 
tion for losses occurring in a year for which no tax 
could have been assessed on gains. There tens Jess 
reason Jo /ter in it a (Jed net ion for one particular 
hind of loss which occurred d urine/ //ears in which 
no fa.r could he assessed on </nins , to the exclusion 
of all other hinds of losses , when the other losses 
did not differ in princi/de from the favored one . 

Lot us give a concrete example. 

Suppose that a taxpayer bought, in 1910, cor¬ 
porate stock of $1,000.00 par value at a cost of 
$500.00; that that stock had a March 1, 1913, value 
of $100.00, and that the corporation became insol¬ 
vent in 1920. Suppose that Ik* bought, also in 1910, 
at a cost of $500.00 a bond of $1,000.00 face value 
in the same corporation; that the bond had a March 
1, 1912, value of $100.00, and that nothing was 
realized upon it in the 1920 liquidation. There 
wen* equal investments in stocks and bonds. The 
par and face' values were* equal. The March 1 , 1912, 
values were* equal. There was an actual loss of the 
$500.00 invested in each form of property. But 
the bond mav be classified as a “debt." The con- 
struct ion of the statute here contended for would 
allow to tin* taxpayer in the hypothetical case a de¬ 
ductible loss of $100.00, the March 1, 1913, value, 
with respect to the stock. In the case of the bond, 
however, it would recognize a deductible bad debt 
of $1,000.00 regardless of the March 1 , 1913, value 
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of that asset, merely because of the fact that that 
asset may be characterized as a “debt/’ 

Such a construction is both impractical and un¬ 
business-like. It could not be adopted unless the 
statute specifically required it. In our case, how¬ 
ever, the natural construction of the statute is to 


classify worthless debts with other losses of prop¬ 
erty and calculate the loss under Section 202 (a). 


DECISIONS CITED BY TAXPAYER 


In support of his contention, taxpayer relies 
most strongly upon Plant v. Walsh, 280 Fed. 722, 
a decision bv the District Court for the District of 


Connecticut. Analysis of tin* facts and opinion of 
the Court, however, shows that the real problem 
confronting it was whether the burden of proving 
the March 1, 1913, value was on the Government or 


the taxpayer. The Government offered no evi¬ 
dence of March 1 , 1913, value while the books of 
taxpayer showed the bonds at face value for that 
date. The court said (p. 724): 


But, (‘ven if the burden is on him to prove 
the value of the bonds on March 1, 1913, 1 
think he has met the burden, because the 
amount at which the bonds stood on his 
books on March 1 , 1913, is at least prima 
facie evidence of their actual value at that 
time. 
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years for win el 1 no tax could be assessed on gains 

v n 

by saying at p. 724: 

The effect of so construing the statute may 
he to permit the taxpayer to deduct live- 
sixths of a loss accruing prior to the com¬ 
mencement of the taxable period, so that his 
return will not reflect his entire income for 
that period. 

Taxpayer also refers to the Appeal of lions, 2 B. 
T. A. 522. The Board rendered no opinion what¬ 
ever in that case. From its findings of fact, how¬ 
ever, it will appear that the issue here involved was 
not even suggested in that case. The March 1,1913, 
value of tlu* note there involved was not even ques¬ 
tioned. The $12,500.00 note was guaranteed by 
four individuals and by pledged collateral of first- 
mortgage* bonds of a par value of $25,000.00. The 
receivership of the principal debtor, the Northern 
Electric Railway Fompany, did not occur until 
1914. The decline in value and the ultimate loss 
followed, and was not incurred prior to March 1, 
1913. 

In the Appeal of Xi.ron, 2 B. T. A. 524, also 
cited as authority by taxpayer, the Hoard rendered 
no opinion. From its findings of fact, however, it 
would appear that the only evidence reflecting upon 
the March 1, 1913, value of the notes involved was 
the fact that no value had been placed upon the 
notes in the appraisal of the estate of the taxpayer’s 


husband following his death in 1912. The Board 
made no finding as to the March 1,1913, value of the 
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notes, blit it is fair to presume that they disregarded 
the probate appraisal of the notes as completely as 
they disregarded, in the same findings of fact, the 
appraisal of the Reno, Nevada, lots. The notes had 
on March 1, 1913, a value equal to their face. 

In the Appeal of lilackic, 2 B. T. A. 747, relied 
upon by appellant, the Board’s statement of the 
ease, its findings of fact, and its written opinion all 
show quite clearly that the question of March 1, 
1913, value was not an issue in the case in anv de- 
gree. The only issue was: W ho owned the note, 
and was it properly ascertained to be worthless and 
charged off in 1918? On March 1, 1913, the tax¬ 
payer held a note for $142,525.59 secured by 
pledged collateral consisting of 1,000 shares of 
stock in the Orchard Company, second-mortgage 
notes in the sum of $151,258.43, and a $200,000.00 
note of the Orchard Company secured by a first 
mortgage on all of its assets. The $142,525.59 note 
would appear to have been so adequately secured 
as to put beyond dispute the question of its March 
1, 1913, value 1 , and the issue was never raised in 
the case. 

In Bouldcn v. Commissioner, 7 B. T. A. 490, the 
last case cited by appellant, the Board’s statement 
of the case, its findings of fact, and its written opin¬ 
ion clearly show that the question as to the March 
1, 1913, value of the obligations there under con¬ 
sideration was in no way involved. The fact that 
the obligations were worth their face on March 1, 
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1913, and for several years thereafter was not even 
questioned. 

There is obviously nothing in the above decisions 
to require this court to depart from the wording of 
the Act itself; the opinion of the Circuit Court of 
Appeals of the Third Circuit in Electric Induction 
Co. v. Lctedlif a. 11 F. (2d) 493; and the dictates 
of logic and reason; all of which join in classifying 
worthless debts with other property losses under 
Section 202 (a), under which the March 1, 1913, 
value is the basis for ascertaining the deduction. 
This is the only basis provided in the act. 

The minority dissenting opinion of the Hoard of 
Fax A pi ►cals was thus in error in assuming that the 
entire 1 amount of a worthless debt acquired before 
March 1, 1913. is deductible, as distinguished from 
other property losses, irrespective of the March 1, 
1913, value. 

It 


rn 


The departmental regulations fixing the March 1, 1913, 
value of debts existing prior thereto as the basis for the 
allowable deduction are reasonable, within the statute, 
and impliedly approved and adopted by Congress by 
later enactments 


The taxpayer argues that 


the Commissioner’s 


later Regulations were revised so as to conform to 
the view of the < ’ourt in Plant v. Walsh, supra, that 
the later Regulations now support the proposition 
for which he contends; and that later Departmental 
Regulations are to be applied retroactively to 1920 
in cases where no change has occurred in the statute. 
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The fallacy in that argument lies, first, in the 
fact that it is based entirely upon false premise, 
and secondly, in the fact that the argument has no 
application to the case before the Court. In the 
first place, the Regulations were never changed so 
as to conform to the views advanced in Plant v. 
HV//.s7/,and in the second place, the taxpayer ignores 
the fact that in 1924 Congress changed the statute. 

Section 202 (a) of the Revenue Act of 191S pro¬ 
vides that losses sustained with respect to property 
acquired before March 1, 1912, should give rise to 
allowable deductions computed upon the basis of 
the March 1, 1912, value of such property. 

Regulations 45 are based upon the Revenue Act 
of, 1918, and, with respect to bad debt losses, follow 
the language of the Act. Article 151 is devoted to 
the case of* the ordinary commercial debts, open ac¬ 
counts and the like. Article 154 is devoted to bonds 
and notes, those debts which take the form of “se¬ 
curities.’' Article 151 provides: 


In the case of debts existing 
prior to March 1, 1912, only their value on 
that date may be deducted upon subsequently 
ascertaining them to be worthless. 

Article 154 provides: 

Where bonds purchased before March 1, 
1912, depreciated in value between the date 
of purchase and that date, and were in a 
later year ascertained to be worthless and 
charged off, the owner is entitled to a deduc¬ 
tion in that year equal to the value of the 
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bonds on March 1, 1913. * * * To au¬ 

thorize a deduction for a bad debt on account 
of notes held prior to March 1, 1913, their 
value on that date must be established. 


The Supreme Court lias construed Section 202 
(a) of the Act as providing a limitation on the ex¬ 
tent to which losses are allowable as deductions and 
requires that the deductible loss shall be computed 
upon the bases of tin* March 1, 1913, value or cost 
whichever is less. United Staff s v. Flannert/ , 208 
U. S. 98; Mc('auf/hn v. Lndinfjton, 208 U.. S. !()(>. 
The same construction must be given to the corre¬ 
sponding articles of the Regulations. 

Section 202 (b) of the Revenue Act of 1921 (c. 
136, 42 Stat. 227) gives expression to the identical 
principles advanced by the Supreme Court in 
United States v. Flanncrtf , supra, and McOavfjhn 
v. Lndintfton, supra , with respect to the provisions 
of the Revenue Act of 1918, i. e., deductible losses 
shall be computed upon the basis of March 1, 1913, 
value or cost, whichever is less. 

Regulations 62, based upon the Revenue Act of 
1921, retain, in so far as they are here pertinent, 
the precise language of Regulations 45. There had 
been no change in the law, and no change was made 
in the Regulations. 

The Revenue Acts of 1918 and 1921 alike pro¬ 
vided that all losses should be computed upon the 
basis of cost or March 1, 1913, value, whichever was 
less ; the Regulations provided that all losses, and 
specifically, bad debt losses, should be computed 
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upon the basis of cost or March 1, 1913, value, 
whichever was less. The law remained the same 
up to June 2, 1924, and so did the Regulations. 

But on June 2, 1924, the situation was wholly 
changed. Congress changed the law, and the Com¬ 
missioner changed his Regulations to conform. 

Section 204 (b) of the Revenue Act of 1924 (c. 
234, 43 Stat. 253), corresponding to Section 202 (a) 
of the Revenue Act of 1918 and Section 202 (b) of 
the Revenue Act of 1921, provided for the first time 
a new rule: 


The basis for determining the gain or loss 
from the sale or other disposition of prop¬ 
erty acquired before March 1, 1913, shall be 

(A) the cost of such property * * * or 

(B) the fair market value of such property 
as of March 1, 1913, whichever is greater. 


Losses, including those involved in worthless 
debts, had previously been computed upon the basis 
of March 1, 1913, oi* cost whichever was less ; they 
were thereafter to be computed upon the basis of 
March 1, 1913, value or cost whichever was greater. 
Such was the mandate of the statute, and Regula¬ 
tions 65 were drafted accordinglv. 

In the case of the ordinary commercial debt 
owned on March 1, 1913, it is not to be presumed 
that it would at any time have a value greater than 
the cost at which it was acquired. Consequently, 
the revised Regulations have dropped entirely that 
portion of Article 151 of Regulations 45 and 62 
which presupposed a depreciated value as of March 
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1, 1913, and which directed that there should he 
allowed as a deduction “only their value on that 


date. 


* i 


The lesser figure was no longer a factor in the 
computation. 

In the case of bonds and notes owned on March 


1, 1913, however, their cost may well be //renter or 
less than their March 1, 1913, value, depending 
upon the circumstances prevailing on March 1,1913. 
Any loss subsequently deductible with respect to 
su<‘li property shall, in accordance with tin* statute, 
be computed upon the basis of cost or March 1, 
1913, value, whichever is yrcater, and the revised 
Regulations were drafted so to provide. 

Article 154 of Regulations (>5 provides: 


Where bonds purchased before March 1, 

1913, depreciated in value between the date 

of purchase and that date, and were in a 

later vear ascertained to be worthless and 
% 

charged off, the owner is entitled to a deduc¬ 
tion in that year equal to the cost of the 
bonds. * * * A deduction for a had debt 

based upon the value of the debt on March 
/, lots, is allowable only when such value is 
established to the satisfaction of the Com¬ 
missioner . (Italics supplied.) 

In his argument the taxpayer has closed his eyes 
to the italicized portions id* the Regulations quoted 
above. Those provisions have been retained with¬ 
out change in the Commissioner’s Regulations b9 
based upon the Revenue Act of 192b. 
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As to the taxable year 1920, the statute and the 
regulations alike provide that losses, including bad 
debt losses, shall he based upon cost or March 1, 
1912, value, whichever is less. After June 2, 1924, 
the statute and the regulations alike provide that 
losses, including bad debt losses, shall be based upon 
cost or March 1, 1913, value, whichever is greater. 
In the computation of his 1920 deductible losses, 
the taxpayer is not entitled to the application of the 
provisions of the Revenue Act of 1924. Neither is 
he entitled in that computation to the application 
of the provisions of Regulations 65 based upon that 
Act. 


The taxpayer would give this Court to under¬ 
stand that the Commissioner's Regulations have 
been so revised “as to accord with the decision in" 
Plant v. Walsh (Hr. 27), and that it is the applica¬ 
tion to his case of those revised Regulations which 
he now seeks. Even the mutilated portion of 
Article 154 quoted by him (Hr. 28) refutes his 
proposition. 

In Plant v. Walsh the Court, in dictum, advanced 
the theory that a bad debt gives rise to an allow¬ 
able deduction measured by the face of the debt 


and whollv without reference to the cost or the 
March 1, 1913, value thereof. That is the theorv 
contended for by the taxpayer. His funding 
notes of 1912 had cost him $26,038.22 in cash. 
They had a face value of $26,338.22, an item of 
interest having been included. They had a March 
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1, 1913, value of $5,267.64. The taxpayer bases his 
$32,983.24 figure contended for (Hr. 29) upon the 
full face value of those notes regardless of cost and 
regardless of March 1, 1913, value. 

That portion of Article 154 of Regulations 65 
which he quotes as giving effect to the Plant deci¬ 
sion provides that in the case of a depreciated 
value on March 1, 1913, the allowable deduction 
shall be computed not in an amount measured by 
the fare value of the bonds, but upon the basis of 
their cost: not as the District Judge computed the 
allowance in the Plant case, but as Congress had 
directed in the Revenue Act of 1924. 

As evidencing the consistence with which the 
Commissioner has subjected bad debt allowances to 
the same treatment that is followed in all other cases 
of property losses, the attention of the Court is 
directed to the following provisions: 

If a taxpayer computes his income upon 
the basis of valuing his notes or accounts re¬ 
ceivable at their fair market value when 
received, which may be less than their fare 
value, the amount deductible for the bad 
debts in anv case is limited to such original 
valuation. (Italics supplied.) (Art. 151, 
Reg. 45.) 

Worthless debts arising from unpaid 
wages, salaries, rents, and similar items of 
taxable income will not be allowed as a deduc¬ 
tion unless the income such items represent 
has been included in the return of income for 
the vear in which the deduction as a bad debt 
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is sought to be made or in a previous year. 
(Art. 152, Reg. 45.) 

A purchaser of accounts receivable which 
can not be collected and are consequently 
charged off the books as bad debts is entitled 
to deduct them, the amount of deduction to 
be based upon the price he paid for them 
and not upon their face value. (Italics sup¬ 
plied.) (Art. 152, Reg. 45.) 

Bonds purchased since February 28, 1913, 
when ascertained to be worthless, may be 
treated as bad debts to the amount actually 
paid for them. (Art. 154, Reg. 45.) 

These several provisions have been continued in 
all subsequent regulations. 

Article 153, Regulations 69, provides: 

Where mortgaged or pledged property is 
lawfully sold (whether to the creditor or 
another purchaser) for less than the amount 
of the debt, and the mortgagee or pledgee 
ascertains that the portion of the indebted¬ 
ness remaining unsatisfied after such sale 
is wholly or partially uncollectible, and 
charges it off, he may deduct such amount 
(to the extent that it constitutes capital 
or represents an item the income from 
which has been returned by him) as a bad 
debt * * *. (Italics supplied.) 

The refinements for which the taxpayer contends 
will find no support in the Commissioner r s Regula¬ 
tions. To the contrary, the Commissioner’s Regu¬ 
lations, in their various revisions and in all of their 
provisions, directly refute the proposition. They 
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have consistently treated bad debts as property 
losses giving rise to allowable deductions to the ex¬ 
tent that the taxpayer had capital invested in the 
debt. There is not to be found anywhere in the 
Regulations even the slightest suggestion that the 
deduction allowable for anv year is to be measured 
by the face of the debt regardless of its cost or re¬ 
gardless of its March 1, 1913, value, and that is the 
proposition suggested by Plant v. Walsh and con¬ 
tended for by this taxpayer. 

The Board of Tax Appeals, in a carefully rea¬ 
soned opinion, and without a dissenting vote, has 
rejected the “face value of the bad debt" doctrine 
which the taxpayer would impute to it, and has ap¬ 
proved the Regulations of the < \>nimissioner quoted 
above to the effect that bad debts are allowable as 
deductions, not to the extent of their face value, but 
only to the extent that they represent losses of 
capital properly carried as such on the books of 
the taxpayer. If the debt is represented in pail by 
accretions to tin* original outlay of capital, the face 
of the debt, in so far as it represents such accre¬ 
tions, will justify an allowable deduction only to the 
extent that the accretions occurred prior to March 
1, 1913, or were subsequently returned as taxable 
income. Appeal of Collin, 1 B. T. A. 305. 

Through the bad debt deduction, Congress sought 
to afford to the taxpayer due consideration for his 
property losses. There was no intention on the part 
of Congress to create any “special provision" au¬ 
thorizing deductions “in addition” to those justi- 
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fled by losses sustained. Congress did not seek to 
confer upon the taxpayer a special gratuity, one 
bearing no relation to the profit and loss account of 
the claimant. The bad debt deduction is in the 
statute in recognition of property losses sustained, 
and not otherwise. 

The March 1, 1913, value of the property giving 
rise to the loss is provided by statute as a limita¬ 
tion upon the extent to which the property loss is 
allowable as a deduction. Such is the effect of the 
Commissioner’s Regulations promulgated under 
the several Acts, and of the several provisions of 
those Regulations. Those Regulations are reason¬ 
ably calculated to give effect to the legislative in¬ 
tent, and should not be disregarded. 

Section 1309 of the Revenue Act of 1918 pro¬ 
vides: 

That the Commissioner, with the approval 
of the Secretary, is hereby authorized to 
make all needful rules and regulations for 
the enforcement of the provisions of this 
Act. 

To the same effect are Section 1303 of the Rev¬ 
enue Act of 1921; Section 1001 of the Revenue Act 
of 1924, and Section 1101 of the Revenue Act of 
1926. 

Regulations 45 and 62, the provisions of which 
are challenged by the taxpayer, as well as Regu¬ 
lations 65 and 69, were promulgated pursuant to 
the authority of Congress expressly conferred, and 
at its direction. 
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In one of the very first cases on the weight to 
be given departmental construction {Edwards v. 
Darby , 12 Wheat. 200, 210) Judge Trimble said 
that in the construction of a doubtful and am¬ 
biguous law the contemporaneous construction of 
those who were called upon to act under the law 
and carry its provisions into effect, was entitled to 
very great respect. 

After the lapse of sixty years, Judge Brewer 
(United States v. U. P. R. Co., 37 Fed. 551 affirmed 
148 U. S. 562, tracing the growth of this principle 
of our law, observed that “from the time Justice 
Trimble announced it so cautiously in 1827 it has 
gained strength every time it was again considered 
by the court. Impelled by the force of its inherent 
justice, every judge who has taken it up has stated 
it more strongly than it was stated before” (p. 556). 
The great force of the rule (United States v. Moore, 
95 U. S. 760, 763) lies in the fact that “The officers 
concerned are usually able men, and masters of the 
subject. Not unfrequently they are the draftsmen 
of the laws they are afterwards called upon to in¬ 
terpret.” A fortiori is this true of an internal rev¬ 
enue law such as is here under consideration. 

The Commissioner’s Regulations challenged by 
the taxpayer represent a sound interpretation of 
long standing, and one consistently adhered to 
throughout an extended period affected bv four dif¬ 
ferent Revenue Acts. Those Regulations should not 
be disregarded by the Courts. 
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In this particular instance, even greater strength 
is lent to the rule just discussed by reason of the 
subsequent reenactment in later acts of the same 
provision of the law after its meaning had been 
fixed by departmental construction. 

The taxpayer falls into the error of presuming 
that Congress, in its later enactments, accepted and 
ratified the interpretation advanced in Plant v. 
Walsh. (Br. 26.) 

Upon analysis, however, it is obvious that the 
doctrine of legislative adoption is to be applied un¬ 
der the circumstances of the case in favor of the 
Commissioner’s Regulations. 

It is fair to presume as a matter of fact that Con¬ 
gress was wholly unaware of the dictum of the 
Connecticut District Court. It can not be assumed, 


however, as a matter of fact, that Congress was una¬ 
ware of the Commissioner’s whole code of Regula¬ 
tions which had stood unchanged for years, every 


expression of which is in direct conflict with the 


taxpayer's contentions and with the theory ad¬ 
vanced in Plant v. Walsh. 


In New Haven Railroad v. Interstate Commerce 


Commission, 200 IT. S. 361, 401, the court said: 


A construction made by the body charged 
with the enforcement of a statute, which con¬ 
struction has long obtained in practical ex¬ 
ecution, and has been impliedly sanctioned 

by the reenactment of the statute without al- 
•/ 

teration in the particulars construed, when 
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not plainly erroneous, must be treated as 
read into the statute. 

In Copper Queen v. Arizona Board, 206 U. S. 

474, 479, the Court said: 

W hen for a considerable time a statute no¬ 
toriously has received a construction in 
practice from those whose duty it is to carry 
it out, and afterwards is reenacted in the 
same words, it may be presumed that the 
construction is satisfactory to the legislature, 
unless plainly erroneous, since otherwise 
naturally the words would have been 
changed. * * * 77<r presumption that 

the codifiers of VJ01 knew and approved the 
practice of the Board certain}ij is as strong 
as the presumption that the original enactors 
of the statute knew a single decision in 
another State. (Italics supplied.) 

In so far as there is here involved the Depart¬ 
mental code of Regulations with respect to bad 
debts, those Regulations have stood unchanged for 
a decade. Within that time there have been passed 
three new revenue acts, each reenacting the bad- 
debt provisions of the former statutes. Regula¬ 
tions 45 and 62 construed the deduction as one based 
upon a loss sustained and allowable to the extent 
of March 1, 1913, value or cost of the property, 
whichever is less. Regulations 65 and 69 likewise 
construe the deduction as one based upon a loss 
sustained, but, due to a statutory change, allowable 
to the extent of March 1, 1913, value or cost of the 
property, whichever is greater. Those construe- 



33 


tions are to be regarded as having received the sanc¬ 
tion of Congress in subsequent enactments, and the 
cost and March 1, 1913, value of the debt charged 
off can not be ignored. 

CONCLUSION 


It is argued from the foregoing, therefore, that 
a “debt” is property, which, becoming worthless, 
results in a loss to taxpayer. That such a loss is 
not to be distinguished from other property losses, 
and any discrimination in the basis of deduction 
is unfair and unsound, particularly if such dis¬ 
crimination allows a deduction for a loss occurring 
in years during which no tax could be levied on 
gains. The only basis for ascertaining deductible 
property losses for 1920 is contained in Section 202 
(a) of the Revenue Act of 1918, supra, and the 
construction of the Act by the Government, applied 
consistently and without discrimination to all prop¬ 
erty losses, and set out in the regulations, has been 
approved by Congress in subsequent enactments. 

It is urged, therefore, that the Board of Tax 
Appeals was correct in adopting the March 1, 1913, 
valuation as the basis for ascertaining the loss on 
the “funding notes,” and that part of the Board’s 
opinion to the effect that the “funding notes” were 
an investment instead of a debt is immaterial. The 
dissenting opinion of the minority of the Board was 
in error in assuming that in the case of loss from 
a worthless debt, the full amount of the debt is 
deductible without regard to its 1913 value. 
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To the extent that the taxpayer held the obliga¬ 
tions of the Construction Company on March 1, 
1913, he has been allowed a 1920 deduction meas¬ 
ured by their depreciated March 1, 1913, value. 
In that determination the Board of Tax Appeals 
was correct. 

Respectfully submitted. 
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The only decision by the majority of the Board be¬ 
low was that the funding notes here in issue were in¬ 
vestments and not debts, and our brief in this Court 

was naturally directed to show the error of that de- 
% 

cision and the correctness of the contrary decision of 
the dissenting minority. 


The appellee in his brief at page 6 accepts our view 
that the funding notes were a debt, and agrees that the 
majority below was wrong, but seeks to sustain the 
judgment below on an entirely new theory which was 
not suggest red or approved in either the majority or 
minority opinion below, but on the contrary was ex¬ 
pressly rejected in the minority opinion and neces¬ 
sarily rejected by implication in the majority opinion 
as more fully explained in our brief. 

This injection of this new theory by the appellee 
in one sense tends to reverse our relative positions 
and not only puts on him the burden of sustaining 
his affirmative argument, but also demands from us a 
rather more exhaustive consideration of this new 
point, which is also the reason and explanation for 
this somewhat lengthy reply brief. 

We also take this occasion to call attention to the 
misuse of the word “agreed” in the last line of page 
8 of appellee’s brief. It is apparently a misprint for 
“argued.” We certainly do not agree to the proposi¬ 
tions appended to it. 


I. 

The charging off of the notes as a bad debt was not a 
“disposition of property” within the meaning of 
Section 202(a) of the Revenue Act of 1918. 

Section 202(a) upon which the appellee relies as 
limiting our deduction to the March 1, 1913, value, 
reads as follows (italics ours): 

“That for the purpose of ascertaining the gain 
derived or loss sustained from the sale or other 
disposition of property, real, personal, or mixed, 
the basis shall be— 
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(1) In the case of property acquired before 
March 1, 1913, the fair market of such property 
as of that date.” 


On page f> appellee states that he “will argue that 
the charging off of said debt is a disposition ot* prop¬ 
erty under Section 202(a),” and then forsooth for¬ 
gets all about establishing this most essential premise 
in his eagerness to prove other less essential points 
which no one would question, as, for example, that a 
debt may be property. In fact we would not even 
question that a debt as property might be disposed 
of by sale or exchange, and that in such case the pro¬ 
visions of Section 202(a) relative to computing loss 
on the basis of March 1, 1913, value would apply. 
Hut that has nothing to do with the present case where 
the question arises out of a charging off of the notes 
under Section 214(a) 7 rather than out a sale or other 
disposition under Sections 214(a), (4), (5), or (0). 

“Disposition” is a word which had a well estab¬ 
lished meaning, which involved complete alienation or 
exhaustion and must be deemed to have been used in 


the statute in that sense (United States v. Merriam, 
2(i3 U. S. 179), especially where, as here, there are 
several alternative provisions showing a conscious ap¬ 
preciation on the part of Congress of this distinction. 

The Century Dictionary defines the term “disposi¬ 
tion” thus— 


“Disposal; plan or arrangement for the dis¬ 
posal, distribution, or alienation of something; 
definite settlement with regard to some matter; 
ultimate destination: as he has made a good dis¬ 
position of his property; what disposition do you 
intend to make of this picture?” 
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and Webster defines the term as— 


“the getting rid, or making over, of anything; 
relinquishment or alienation.” 


In Carl Stern v. Commissioner , 5 B. T. A. 871, the 
Board of Tax Appeals has squarely passed upon this 
point. In that ease the Commissioner had disallowed 
deductions claimed in 1923 for $7,134.88, which was 
the cost of German bonds and marks acquired by the 
petitioner in 1915,1920, 1921, and 1922. The Board re¬ 
versed the Commissioner and allowed the deduction 


on the authority of Appeal of Murchison National 

Bank , 1 B. T. A. 617, and Appeal of Samuel Bird, 4 

B. T. A. 259, both of which were bad debt cases. The 

appeal in the Stern case must, therefore, have been 

allowed on the ground of a bad debt, although the 

Board carefullv found as a fact that “neither the 

* 

marks nor the bonds were sold or otherwise disposed 
of by the petitioner during the calendar year 1923. 
Section 202 (b) of the Revenue Act of 1921 then in 
effect uses the same words “sale or other disposition 
of property” in its provision for the basis of comput¬ 
ing loss as did Sec. 202 (a) of the 1918 Act, and the de¬ 
cision in the Stern case thus brings out clearly that 
charging off a bad debt is not a disposition of property 
as the term is used in the statute. When we also note 


that in Weekly Bulletin VI-31 at page 1 this Commis¬ 
sioner appellee has formally acquiesced in the Board’s 
decision in the Stern case we can understand why he 
has been unable to carry out his promise on page 6 
of his brief that he would argue that charging off the 
debt was a disposition of property under Sec. 202 (a). 

On pages 7-8 of his brief appellee quotes paragraphs 
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(4) to (8) inclusive of Section 214 (a). While para¬ 
graphs (4), (5) and (6) expressly relate to “losses 
sustained” and hence are subject to the “basis” pro¬ 
vision of Section 202 (a), we have just seen how the 
Board has held that the charging off of a bad debt un¬ 
der paragraph 7 is not a “disposition” and in Appeal 
of J. J. Gray, Jr., 2 B. T. A. 672 (which has also been 
acquiesced in by the Commissioner) the Board simi¬ 
larly held that the exhaustion of the property by de¬ 
preciation as allowed to be deducted under paragraph 
(8) is similarly not a “disposition” within the mean¬ 
ing of Section 202 (a), because it, too, is not neces¬ 
sarily final and complete as it may be offset by ap¬ 
preciation. 

And that the “other disposition” in addition to 
“sale” contemplated in Sec. 202 (a) has always and 
properly been accepted by the Commissioner as mean¬ 
ing a complete alienation of the property in accordance 
with the definition of the term is indicated beyond 
question when we refer to the articles of the same Reg- 
ulations 45 under that section, viz, Articles 1561-1570. 
For example, Art. 1561, which in general introductory 
terms repeats the basis provided in the statute, most 
significantly paraphrases and clarifies the meaning of 
the term “disposition” by replacing it with the term 
“exchange” (italics ours): 

“Art. 1561. Basis for determining gain or loss 
from sale. For the basis of ascertaining the gain 
or loss from the sale or exchange of property the 
basis is (a) its fair market price or value as of 
March 1, 1913, if acquired prior thereto, or (b) if 
acquired on or after that date, its cost or its ap¬ 
proved inventory value. # * # ” 
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and Articles 1563, 1564, 1565, 1566, 1567, and 1569 re¬ 
late entirely to the taxability of various forms of “ex¬ 
change” of property. 

We do not question that if appellant had either sold 
or disposed of his “property” consisting of the debt 
evidenced by the funding notes, the basis for deducting 
a “loss sustained” would have been the March 1, 1913, 
value. But he did neither. He merely charged them 
off, and incidentally retained the notes (R. 43) instead 
of selling or disposing of them. The transaction is 
therefore not within the scope of the provision of Sec. 
202 (a) as to March 1, 1913, basis on which the appel¬ 
lee relies, and it has been so held in the authorities 
cited at page 24 of our brief. 

And finally we must not overlook the rule of “ ejus - 
dem generis/' That principle is so familiar to this 
Court that in a reply brief such as it would seem su¬ 
perfluous to cite cases and we merely remind the Court 
that the statutory provision cited by appellee provides 
for the basis of determining “loss sustained from the 
sale or other disposition of property.” 

We submit that there can be no question the term 
“disposition” as used in Sec. 202 (a) means an aliena¬ 
tion, e. g., by exchange, just as complete as that 
effected bv a sale. 


II. 

Conversely a “disposition” of the notes within the 
meaning of Section 202(a) was not a condition to 
their deduction as a bad debt under paragraph 
(7) of Section 214(a). 

Appellee seeks to suggest and imply that the deduc¬ 
tion allowed under paragraph (7) for 
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“Debts ascertained to be worthless and charged 
off within the taxable year” 

fs exactly like the deductions allowed under para¬ 
graphs (4), (5) and (6), each of which is introduced 
with the identical words— 

“Losses sustained during the taxable year 
* * # 11 


in being subject to and limited by the provision of Sec¬ 
tion 202 (a) that in the case of property acquired prior 
to March 1,1913, the value on that date shall be used as 
the basis 

“for the purpose of ascertaining the gain derived 
or loss sustained from the sale or other disposi¬ 
tion.” 

The italics which we have used in the above quota¬ 
tions brings out clearly, however, the unsoundness of 
such an argument. The identical term “loss sus¬ 
tained” as used in Section 202 (a) is used in para¬ 
graphs (4), (5), and (6), and omitted in the imme¬ 
diately succeeding paragraph ( 7 ). 

He seeks to read it in and thus collect the additional 
tax of $9,241.59, which is in question on this appeal, 
but he cannot do so. The omission of the term “loss 
sustained” and the difference in phraseology is too 
plain and unambiguous. It is too well established that 
in such cases nothing is left for construction ( United 
States v. Fisher, 2 Crunch. 355, 356; Lake County v. 
Hollins, 130 U. S. 670), and especially that a tax can¬ 
not be imposed without clear and express words for 
that purpose ( United States v. I sham, 17 Wall. 504; 
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Treat v. White, 181 U. S. 264). In recent cases the 
Supreme Court lias especially emphasized that in the 
interpretation of tax statutes it is the established rule 
not to extend their provisions by implication beyond 
the clear import of the language used, and has refused 
to approve the grafting something on the statute that 
is not there as being amendment rather than construc¬ 
tion (Gould r. Gould, 245 U. S. 151, 153; United States 
v. Field, 255 U. S. 257; Smietanka v. First Trust and 
Savings Bank, 257 U. S. 602). 

That “disposition” of the property is not only un¬ 
necessary as a condition to a bad debt deduction under 
Section 214(a)(7), and that on the contrary it has 
always been presumed that a bad debt might be 
charged off without being disposed of, is likewise 
shown to be beyond question by the provision of Ar¬ 
ticle 52 of the same Regulations 45 to the effect that 

“Bad debts or accounts charged off because of 
the fact that they were determined to be worthless, 
which are subsequently recovered, whether or not 
bv suit, constitute income for the vear in which re- 
covered, regardless of the date when the amounts 
were charged off.” 

It is obvious that the debts could not subsequently be 
recovered by the taxpayer, either by suit or otherwise, 
if they had already been sold or disposed of by him. 

Let us repeat. The appellee at page 6 of his brief 
very properly announces as essential to his position 
iliat he “will argue that the charging off of said debt 
is a disposition of property under Section 202(a),” 
but he never makes that argument, and as we have 
shown he could not successfully make it, and hence 
must be considered as failing to establish his position. 
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He argues about everything else but that one essential 
point—which he carefully avoids. Probably the near¬ 
est he comes to it is at page 12 where he claims that 
(italics ours): 

“Obviously, if there is any possibility of collec¬ 
tion the debt cannot be charged off until this pos¬ 
sibility is exhausted.” 

But obviously even this premise is unsound, for if the 
absence of all possibility of collection were an essential 
prerequisite, there would be no occasion for such pro¬ 
visions as that which we have just quoted from Article 
52 relative to reporting as income in a subsequent year 
a recovery on a debt previously charged off. 

Indeed it has been expressly so held by the Board in 
several cases (Appeal of Steele Cotton Mills, 1 B. T. A. 
299, 302; Appeal of Egan & Ilausman Co ., 1 B. T. A. 
556; Appeal of Paeific Pipe & Supply Co., 2 B. T. A. 
870, 872) and the Commissioner has formally acqui¬ 
esced in the last two decisions, and the first ivas a 
decision in his favor. 

In the Steele ease, the Board in sustaining the Com¬ 
missioner’s disallowance said at page 302 (Italics 
ours): 


“Before a taxpayer is entitled to take a de¬ 
duction for a ‘debt ascertained to be worthless’, 
he must take reasonable steps to determine that 

there is no probability of payment or collection 

* # # 


In the Pacific Pipe ease, in which the taxpayer 
claimed the deduction in 1920 of 95% of a debt (after 
having charged off the entire debt in that year and 
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later in the same year having restored 5% of it to 
its hooks), the Board allowed the deduction and was 
even more emphatic in its opinion at page 872 (italics 
ours): 


“The words ‘debts ascertained to be worth¬ 
less’, used in the statute, must be given a reason¬ 
able interpretation. The possibility that a small 
part of the debt may ultimately be recovered will 
not prohibit the writing off of the debt as worth¬ 
less for income-tax purposes when every consid¬ 
eration of good business directs that it be charged 
oil*. As we have said in the Appeal of Egan & 
Hausman Co., Inc. f 1 B. T. A. 556: 

‘In adjusting their accounts and debts busi¬ 
ness men are called upon to use sound business 
judgment and prudence and are justified in 
eliminating from their assets such accounts and 
debts as are past due and which they are satis- 
fied that they can not realize upon within some 
reasonably determinable period. They do not 
have to await uncertain and future events, nor 
are they called upon to wait until some turn 
of the wheel of fortune may bring their debtors 
into aflluence, to enable the receivers of a bank¬ 
rupt institution to eke out a liquidating divi¬ 
dend.’ 

We do not mean to sav that in the case of 

•> 

every bankruptcy debts due may be charged otT 
as worthless. Each account must stand upon its 
special circumstances. In the instant appeal the 
claim of the taxpayer against the bankrupt’s es¬ 
tate had not yet been allowed, other creditors were 
considering the advisability of contesting it, and 
at best there was a prospeet for the ultimate paip 
went of only a small dividend. In such a situa¬ 
tion we conclude that the debt had been ascer¬ 
tained to be worthless within the degree of cer- 
tainty required by the statute.” 


11 


The truth of the matter is that the bad debt deduc¬ 
tion is an anomalous one. It is the one deduction not 
based on absolute finality and not capable of being 
forced and constricted into either of the “two pre¬ 
cise groups” attempted to be set upon page 14 of his 
brief. It does not necessarily require that the prop¬ 
erty right which it represents be either “lost, aban¬ 
doned, or exhausted.” The Commissioner has him¬ 
self consistently ruled, as in Article 151 of these same 
Regulations 45 that “for the purpose of deduction” 
it is sufficient to show that (italics ours): 

“all the surrounding and attendant circumstan¬ 
ces indicate that a debt is worthless and uncol¬ 
lectible and that legal action to enforce payment 
would in all probability not result in the satisfac¬ 
tion of execution on a judgment.” 

In other words the deduction is based on improb¬ 
ability and not on impossibility of collection, and Ar¬ 
ticle 52 already quoted completes the scheme in the 
event that the improbable happens and refutes the 
contention that the impossibility of collection is a con¬ 
dition of the original charge off. 

The appellee’s argument, built as it is on a false 
premise, falls like the house built on the sands. He 
has utterly failed to establish his necessary premises, 
that a charge off can only be made (a) when collection 
is impossible and (b) when the debt is absolutely dis¬ 
posed of. Our case is expressly based on statutory 
construction (see pages 23-29 of our brief), and he 
confesses the weakness of his own case by arguing 
what he thinks ought to be (see his italics on pages 15 
and 16 of his brief) and by citing a case {Electric Re¬ 
duction Co. v. Leivellyn, 11 F (2d) 493) which was 
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not only reversed by the Supreme Court (72 L. Ed. 
Adv. Ops. 33) but presents at best mere dicta as both 
courts held that the item on which the deduction was 
claimed was not even a debt. 


in. 

The deduction for a bad debt is not limited to the 

March 1, 1913, value. 

In Points I and II of this reply brief we have al¬ 
ready shown the unsoundness of what appellee indi¬ 
cates at page 6 of his brief as his principal argument 
against the above proposition. 

In support of this proposition we stand on the ar¬ 
guments submitted in those two points and on the 
cases cited on page 24 of our main brief. On pages 
17 to 20 of bis brief appellee’s counsel seek to explain 
away those cases, but, as we will now see, their effort 
is a superficial one and will not stand the “analysis” 

which thev so bravelv invite. 

•» * 

Throughout their brief bis counsel refer to our cita¬ 
tion from the Plant case as merely “dictum” (e. g. 
on pages 25, 31), and on page 17 they even go to the 
extent of claiming that “analysis” of the facts and 
opinion in that case shows that the real problem was 
whether the .burden of proving March 1, 1913, value 
was on the Government or the taxpayer. Never was 
there a more unwarranted assertion in a brief, and 
they wisely enough overlooked making the analysis. 
They do not point out that the one brief sentence 
which they quote from the opinion and which begins 


“But, even if the burden is on him to prove the 
value of the bonds on Marcli 1, 1913, I think he 
has met the burden * * * ” 
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follows immediately after the lengthy and well con¬ 
sidered discussion of taxpayer’s contention (that 
March 1, 1913, value was not a factor in the case) 
which we rely on and quote in full at pages 24 and 25 
of our original brief, and which concludes 

“Therefore I conclude that the taxpayer’s con¬ 
tention should be sustained.” 

We have no hesitancy in leaving this Court to its 
own conclusion as to which part of the opinion is “dic¬ 
tum” or as to what was the real question that was 
decided. 

In the same way they seek to brush aside and dis¬ 
pose of the Board decisions with the suggestion that 
the March 1, 1913, values in those cases was not in¬ 
volved or not in issue. But that is only a hopeful 
suggestion on their part, and the cases do not bear it 
out. Take for example the Nixon case. The bold 
statements on page 19 of appellee’s brief that the 
“notes had, on March 1, 1913 a value to their face” 
is not only entirely unsupported, but is contrary to 
all reason in view of the Board’s specific findings of 
fact that in the probate appraisel in 1912 no value was 
placed on the notes, and that a demand for payment in 
1914 was answered bv the debtor that he was unable 
to pay any part of the amount. But most significant 
of all is the Board's statement at the top of the same 
page 525 that counsel stipulated all the farts “with the 
exception as to the March 1 , 1912, value of the notes." 
Could anything be more conclusive that the full March 
1, 1913, value was not admitted or agreed by the Com¬ 
missioner, and that with that aspect of the case thus 
emphasized in the record, the Board’s decision revers- 
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ing the Commissioner means that the Board con¬ 
sciously and intentionally held that a bad debt deduc¬ 
tion under the 1918 Act was not limited by the March 
1, 1913, value. 

Especially so when we find that in the very next case 
on the next page, decided the very same day, the Board 
held with the Commissioner in the Appeal of Anniston 
City Land Co., 2 B. T. A. 526, that where the claim was 
for a loss sustained in 1918 and Section 202 (a) is ap¬ 
plicable, then (italics ours): 

“Under the Revenue Act of 1918, losses result¬ 
ing from sale of assets acquired prior to March 1, 
1913, can not he determined unless cost, March 1, 
1913, value, and sale price arc proven." 

It is self-evident that in the Nixon case, where the 
March 1, 1913, value was expressly not stipulated, the 
petitioner would have lost and not have won if the 
Board had not held that March 1, 1913, value was not a 
factor in computing a bad debt deduction. The case 
therefore is authority for that proposition. 

And that the entire membership of the Board so 
holds is confirmed by the opinion in the case at bar. 
The minority expressly so held and the far-fetched and 
strained holding of the majority—which the appellee 
does not even trv to sustain—would have been utterly 
unnecessary if the majority had not fully agreed that 
if the notes were a debt the full amount would be de¬ 
ductible. 

The reported decisions (the Plant case and the 
Board decisions) all consistently sustain our position, 
and there can not he found any reported case which 
supports the appellees present contention. 
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In his Point II the Commissioner devotes more than 
half of his brief to answering the suggestion on pages 
27-28 of our brief that the new provisions in Regula¬ 
tion G5 promulgated on October 6, 1924, further indi¬ 
cated his acquiescence in the decision in Plant v. 
Walsh. The point is not specially important—in fact 
not nearly so important as some of the points in our 
brief which he overlooks entirely—for we rest our case 
primarily on the court and Board decisions and the 
soundness of their reasoning. Since he attaches so 
much importance to it, however, it might be well to 
point out how loose and misleading is his argument. 

The italics which he uses indicate that the gist of his 
argument is that “the Commissioner changed his Reg¬ 
ulations to conform” with a change in the law rather 
than with the decision in Plant v. Walsh, and that the 
new “mandate of the statute” was that loss “from the 
sale or other disposition of property ” was to be com¬ 
puted on the basis of 1913 value or cost whichever was 
greater and “Regulations 65 were drafted accord¬ 
ingly.” This argument would be absolutely true as to 
Article 1591 of Regulations 65 which relates directly 
to gain or loss from sale or other disposition of prop¬ 
erty and reads thus: 


“The basis for determining the gain or loss 
from the sale or other disposition of property ac¬ 
quired before March 1, 1913, is (1) the cost of 
such property (or, in the case of such property as 
is described in articles 1592 and 1594 below, the 
basis therein provided), or (2) the fair market 
value of such property as of March 1, 1913, which¬ 
ever is greater.” 


1G 


But if the Commissioner intended, as his counsel now 
argues, that Articles 151 and 154 should “conform” or 
be “drafted accordingly” is it not a fair question to 
ask why don’t they conform and read accordingly? 
Whv was not Article 154 conformed or drafted ac- 

V 

cordingly so as to provide, like Article 1591, that the 
owner is entitled to a deduction equal to the cost or 
March 1, 1915, value of the bonds, whichever is greater? 
instead it was made to read thus (italics ours): 


“Art. 154. Worthless securities. —Where bonds 
purchased before March 1, 1913, depreciated in 
value between the date of purchase and that date, 
and wore in a later vear ascertained to be worth- 
less and charged off, the on tier is entitled to a de¬ 
duction in that year equal to the cost of the bonds. 
Bonds purchased since February 28, 1913, when 
ascertained to be worthless, may be treated as 
bad debts to the amount actually paid for them. 
Bonds of an insolvent corporation secured only 
by a mortgage from which on foreclosure nothing 
is realized for the bondholders are regarded as 
ascertained to be worthless not later than the 
year of the foreclosure sale, and no deduction for 
a bad debt is allowable in computing a bondhold¬ 
er’s inconn* for a subsequent year. A deduction 
for a bad debt based upon the value of the debt 
on March 1, 1913, is allowable only when such 
value is established to the satisfaction of the 
Commissioner.” 

and we still maintain that this does not conform with 
the new provision of the statute about loss on sale or 
other disposition of property, but on the contrary is 
far more in line with the decision in Plant v. Walsh 
that original cost is the determining factor. The last 
sentence of the provision just quoted may be ambigu- 


17 


ous and unnecessary, but it certainly contains no sug¬ 
gestion of the simple proposition—capable of being 
so simply stated as it is in the statute and in Article 
151)1—that the basis shall be either cost or March 1, 
1913, value whichever is greater. 

The straits to which counsel are pushed in attempt¬ 
ing to explain away the Commissioner’s more recent 
regulations are further illustrated by such obvious er¬ 
rors in their brief as their references to the presumed 
value of commercial debts and to the Plant decision. 

On page 23 they endeavor to explain the failure to 
make Article 151 conform with the new statutory pro¬ 
vision on the ground that it is not to be presumed 
that an ordinary commercial debt would at any time 
have a value greater than the cost at which it was ac¬ 
quired. This is a mighty violent presumption and 
ignores entirely the tremendous volume of business 
done by credit companies, note brokers, and even pri¬ 
vate individuals, who acquire all kinds of commercial 
debts at costs frequently far below their real value. 

On page 20 in an effort to distinguish the Plant de¬ 
cision they even go to the extent of italicizing their 
words “in an amount measured by the face value of 
the bonds” as apparently defining the basis upon 
which the court computed the allowance in that case 
as distinguished from the revised Article 154 which 
as they now admit provides for a bad debt deduction 
“upon the basis of their cost’’ (italics exactly as in 
their brief). Reference to the text of the opinion 
(printed at page 24 of our original brief) shows that 
the deduction claimed and allowed was “the amount 


at which certain corporate bonds * * * stood on 

the taxpayer’s books on March 1, 1913” and that there 
is no reference of any kind to any “amount measured 
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bv the face value of the bonds.” It is common knowl- 

w 

edge that the amount at which a bond stands on its 
holder’s hooks is ordinarily not its par value but its 
cost, and it certainly cannot he presumed otherwise. 
In fact in the very opinion in the Plant case the court 
continued in the quotation from page 7‘J4 set forth 
at page 17 of the Commissioner’s brief to the effect 
that the hook figures were at least prima facie evi¬ 
dence—not of face value—hut of actual value, which 
further shows that the reported decision gives no sup¬ 
port to counsel’s wild assumption that the computa¬ 
tion in that case was based on “the face value ” of the 
bonds. 

Appellee at page 2S of his brief cites Appeal of 
Collin , 1 B. T. A. .‘>05, as “a carefully reasoned opin¬ 
ion” in which he claims that the Board of Tax Appeals 
has rejected what he terms the “face value of the had 
debt” doctrine. Such a carefully reasoned opinion 
might deserve quotation if it were as helpful to his 
position as he seeks to imply. But when we find that 
it starts with the following statement at page 30G— 

“The issue involved in this appeal is simply 
stated. It is: May a taxpayer who keeps his ac¬ 
counts on a cash receipts and disbursements basis 
deduct from gross income, as for a bad debt, ac¬ 
crued interest which he had not at any time pre¬ 
vious! v treated as taxable income ?” 


that it relates solely to the interest accrued since 
March 1 , 1915, in the amount of $9,134.95 which it de¬ 
cides could not be considered as “charged off” be¬ 
cause the taxpayer’s books were kept on the cash re¬ 
ceipts and disbursements basis and consequently it had 
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never been ‘‘charged on” as income; that the Board 
cites with approval and quotes at some length from 
the opinion in Plant v. Walsh; and that it is found as 
a fact that the principal of the debt on March 1, 1913, 
was $21,600, and that on that date there had already 
accrued unpaid interest in the amount of $7,899.05, 
both of which amounts were allowed by the Commis¬ 
sioner as bad debt deductions in 1920; we realize why 
a quotation from the case might prove a boomerang. 
We are pleased indeed that he has brought the case 
to the Court’s attention as it seems clearly in line 
with our position that the bad debt deduction is not 
limited to March 1, 1913, value. If on March 1, 1913, 
interest to the extent of $9,134.95 had already accrued 
and was unpaid on a debt of only $21,600, it was 
highly unlikely that the debt was on that date worth 
its full face amount, and in allowing its deduction to 
its full face amount with accrued interest the Com¬ 
missioner must necessarily have considered that the 
deduction was not limited to March 1, 1913, value. 

The weakness of appellee’s position is revealed in 
his constant and frequently italicized resort to an ap¬ 
peal to “logic and reason” (pages 15, 16, 20, 33). 
He should know that it is only too well established 
that taxing authorities cannot resort to logic or reason 
to extend the provisions of taxing statutes “beyond the 
clear import of the language used.” We certainly 
do not admit that his position is any more logical 
or reasonable than ours, but we refrain from enter¬ 
ing into that controversy for the courts have so 
clearly rejected it as immaterial. 

In Strong et al r. United States , 62 Ct. Cls. 67, the 
Court of Claims in ruling against the Government 
said 
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“And with the further contention tliat the ‘logi¬ 
cal method’ for determining the tax for a frac¬ 
tion of the year is the one adopted by the Com¬ 
missioner we are not concerned, beyond the ques¬ 
tion whether the logical method coincides with 
the statutory method. The latter method is the 
controlling one.” 

The court then quotes at some length from the 
opinion in I'nitcd States r. Merriam, 263 U. S. 171), 
where the final word by the two greatest courts of 
the English speaking world is combined in a single 
emphatic, and all embracing paragraph at page 187: 

“On behalf of the government it is urged that 
taxation is a practical matter, and concerns it¬ 
self with the substance of the thing upon which 
the tax is imposed, rather than with legal forms 
or expressions. Hut in statutes levying taxes the 
literal meaning of the words employed is most 
important, for such statutes are not to be ex¬ 
tended by implication beyond the clear import of 
the language used. If the words are doubtful, the 
doubt must be resolved against the government 
and in favor of the taxpayer. Gould v. Gould, 
245 V. S. 151, 153. The rule is stated bv Lord 
Cairns in Partington v. Attv. Gen. L. R. 4 II. L. 
100 , 122 . 

4 1 am not at all sure that in a case of this kind 
—a fiscal case—form is not amply sufficient; be¬ 
cause, as I understand the principle of all fiscal 
legislation, it is this: If the person sought to be 
taxed comes within the letter of the law, he must 
be taxed, however great the hardship may appear 
to the judicial mind to be. On the other hand, if 
the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of the law, the 
subject is free, however apparently within the 
spirit of the law the case might otherwise appear 
to be. In other words, if there be admissible in 
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any statute what is called an equitable construc¬ 
tion, certainly such a construction is not admis¬ 
sible in a taxing statute, where you can simply 
adhere to the words of the statute.’ And see 
Eidman v. Martinez, 184 U. S. 578, 583.” 

We submit, therefore, that this Court should reverse 
the decision of the Board, and that final judgment 
should be entered to the effect that the deficiency is 
only $3,480.99 in accordance with the computation (on 
pages 29 to 31 of our main brief) which has not been 
questioned by the appellee. 

Respectfully submitted, 

James Craig Peacock, 

John W. Townsend, 
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